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THE OFFICE OF STATE ADMINISTRATIVE HEARINGS
STATE OF GEORGIA

..,
Petitioner,

OSAH-DOE-SE-0302651-67-JBG

vs.

FINAL ORDER

tT-.~... FilED
'.11);

I I .,oam~.. .
jt, I
13: OFFICEOFSTATE

,OMrNISTRATIVE HEARINGS

GWINNETf COUNTY SCHOOL
DISTRIcr,

Respondent.

Appearances: For Petitioner,8.: JonathanA. Zimring,Esq.

For Respondent,GwinnettCountySchoolDistrict: VictoriaSweeny,Esq. ElizabethF.

Kinsinger,Esq.

I. INTRODUCTION

This administrative action comes before the Tribunal pursuant to a complaint filed
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i

I
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I
!

by the mother of8., alleging that.. was not offered a Free and Appropriate Public

Education (<OFAPE") from the Gwinnett County School District ("GCSD") as required

under the Individuals with Disabilities Education Act ("IDEA"). As a remedy for the

alleged violations, Ga.'s mother seeks payment of8..s private placement at the Friends

School including the provision of an aide and the related services of occupational

therapy, physical therapy, and speech and language therapy, as well as transportation

costs at public expense._. alsoseekspayment forExtendedSchoolYear ("ESY")

servicesfor the summerof2002 at publicexpense.

The Tribunal has jurisdiction to hear this matter pursuant to Article 2 of Chapter

13 of Title 50, the "Georgia Administrative Procedure Act" and the Official Compilation

ofRples and Regulations of the State of Georgia at Chapter 616-1-2 ("OSAR Rules").
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The parties were provided the opportunity to present sworn testimony and

documentary evidence on November 4, 6 and 7,2002. At the conclusion ofGCSD's

presentation of its evidence,a. moved for dismissal on the basis that GCSD had failed

to show that it offered8. aFAPE. 8.'s motion was granted and an Interim Order

issued on November 13,2002.1 The hearing reconven~ on November 19 and 25, 2002

to address the issue of an appropriate remedy.

GCSD and.. stipulated to the appropriateness ofe.'s placement at the"

School as meeting the Carter/Burlington standard2 and agreed to payment of the..
School tuition inclusive of an aide and transportation for fifty miles per day at twenty-

eight (28) cents per mile by GCSD. The hearing proceeded with the burden shifting to

e. on the remaining issues of reimbursement for related services and ESY.

For the reasons indicated below, it is the decision of this Tribunal that" has not

met her burden of establishing that the services she received were necessary for her to

receive a FAPE. Furthermore,J.B. is not entitledto reimbursementforESY servicesas

she was not eligiblefor those servicesforwhichshe now requestsreimbursement. It is

further decided by this Tribunal that G. is not entitled to reimbursement for the

occupational therapy, physical therapy, and speech and language therapy she has received

during this school year as those services are based on a medical model and are not

educationally related to her program.

I The November 13. 2002 Interim Order is incorporated herein in its entirety.
2 Under School Comm. of the Town ofBurlin2ton MA v. DC9t. ofEduc.. 471 U.S. 359 (1985), the
Supreme Court decided that parents should be reimbursed for private placement of their child during
pending litigation where the public school had offered an inapPlopIiate IEP. In Florence County Sch. Dist.
v. Carter. 5 10 U.s. 7 (1993), the Supreme Court readdressed this issue holding that reimbursement for a
private school is not barred by a private school's faiIme to meet state education standards. As a result, the
standard of proving whether a private placement is appropriate is admittedly low. In light of this Court's
interim order, Respondent GCSD agreed to stipulate to the Friends School as meeting this low standard,
although GCSD does not concede that the IEP it offered was inappropriate.
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D. FINDINGS OF FACf

1. e. isa8year old girl with athetoidcerebralpalsy. She is eligiblefor services

under the Individuals with Disabilities in Education Act ("IDEA"). 20 U.S.C. § .

1400. et seq.

2. .. is currently attending the~ Schooll~cated in Decatur. Georgia, and has

been placed there by her parents for the 2002-03 school year. Stipulation of the

parties; T. 11/25/02. p. 164.

3. .. requiresthe assistanceof an aideto accessthe educationalprogramat the_School. Stipulationof the parties;T. 11/25/02.p. 164.

4. Transportation to and from the_School equates to approximately fifty

miles per school day which will be reimbursed at twenty-eight (28) cents per mile.

Stipulation of the parties; T. 11/25/02. p. 164.

5. 48 uses dictation to produce written work. T. 11/19/02, p. 93.

6. "'s parent has consistently rejected all services offered by Respondent

includingthe servicesofferedin the spring2002 IEP. T. 11/19/02,p. 32; Jointpp.

5-10, 19,21.

7. ..'s injuryis to the centralnervoussystemand is not reversible. T. 11/19/02,p.

48. It cannot be cured. T. 11/19/02, p. 100.

Related Services

8. . presented no testimony from an occupational or speech-language therapist

regardingher need for therapy.

9. Dr. Logan,an expert in programmingand the provisionof educationalservices

for disabled children in inclusive environments and in designing and
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implementing services for such children, testified on behalf of 8&. that she would

require occupationaltherapyandphysicaltherapyon an ongoingbasis. T.

11/19/02, pp. 38-39; 43-44. However, Dr. Logan based his opinion on children

like"., rather than relating it to..'s specific needs. T. 11119/02,pp. 49-50.

10.Dr. Loganhas observedca. only twice in her life: once at_School

when she was a small girl and once in September 2002 at the ~,.. School. T.

11/19/02, p. 55.

11.Dr. Logandid not observe8. using any assistive technology during his three

hour observationat the"~ Schoolin September2002. T. 11/19/02,p. 56.

He did not testifY that he had ever observed her receiving any related services.

Moreover, Dr. Logan did not testifYas to what those services would properly

entail.

12. aD does not currently use her motorized wheelchair at school. T. 11/19/02, p.

74.

13.8's physicaltherapistdoesnot cometo her schoolthis year to provide

services. T. 11/19/02, p. 76.

14.e.'s former physical therapist, Christine Sanchez, stopped providing services to. in Mayor June of 2002. T. 11/19/02,p. 104.

15.D.'s occupationaltherapistdoes not come to her schoolthis year to provide

services. T. 11/19/02, p. 77.

16..'s speechtherapistdoes not cometo her school to provideservices. T.

11/19/02, p. 79.
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17.8.' s aidehas not been trainedby her fonner occupationaltherapistor fonner

physical therapistsince May 2002. T. 11/19/02,p. 82.

18.'" s aide has never been trainedby her currentoccupationaltherapistor cmrent

physicaltherapist. T. 11/19/02,p. 81. In fact, theyhave nevermet or even talked

on the phone. T. 11/19/02, pp. 77, 87.

19. 8.'s aide has never called anyof8's therapists to ask questions. T. 11/19/02,

pp. 86-87.

20. For educationalpurposes,it wouldnot be proper for a therapistto train..' s

parent and for the parent to train.'s aide. T. 11/19/02,pp. 99-100.

21. 8.' s fonner physical therapistChristineSanchezdistinguishedbetweenservices

provided in a medicalmodelversusthoseprovidedin an educationalmodelby

statingthat in the educationalmodelthe physicaltherapistwouldmatch..'s

mobilityskills to the schoolenvironmentandwork on maximizingpostural

controlin order to developacademicfunction. T. 11/19/02,p. 124.

22. Ms. Sanchez recommended physical therapy services one hour per week

regardlessof whether or not8 was in school. T. 11/19/02,p. 132. She further

testifiedthat the services_ is CUlTentlyprovided would not change in any way

if.. werenot in school. T. 11/19/02,p. 132.

23. An individualcannot detennine if.. is strongerby touchingher muscles

because in a child with athetoid cerebral palsy, "the spasticity that's present in

muscle can make it look verydeveloped." T. 11/25/02,p. 33.

24. Dr. ElizabethGarrett, an expert in designingand implementingeducational

programs for children with orthopedic impainnents testified that occupational
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therapydeliveredin a clinicalsetting»one-on-one»in the presenceof a parent, but

with no educator present, no parapro»no teacher present is not a related service

for educational purposes. T. 11/25/02»p. 102.

25. Dr. Garrettfurther testifiedthat withoutcollaborationbetweenthe therapistsand
,-

the educational providers at the school regarding the child»the therapeutic service

is not reasonably calculated to provide educational benefit. T. 11/25/02»p. 108.

ESY Services

26. When the parent raised the issue of ESY services during the spring IEP meetings»

it was only in relationship to technology. The parent never requested educational

services»physical therapy»occupational therapy or speech-language therapy for

the summer of2002. T. 11/25/02»p. 69; Pet. Ex. 2»3»29»37-39.

27. A child may require medical therapy over the summer» which does not mean that

the therapy is related to education. T. 11/25/02, p. 86.

28..'s aide did not work with her in a classroom setting during the summer of

2002. T. 11/19/02, p. 79.

29. During the summer of 2002,. received the following private services: tutoring

ftom her aide in an undisclosed amount, seven one-hour sessions of occupational

therapy, seven one-hour sessions of speech-language therapy, and eight one-hours

sessions of physical therapy. T. 11/19/02»pp. 156-157.

30. (8.'s new computeruses the samesoftwareprogramsthat she used during the

2001-02 school year. T. 11/19/02, p. 80.
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31. During the summer of 2002,8.' s aide worked with her on reading books. She

testified these were activities that any adult could have done with 8.. T.

11/19/02, p. 85.

32. e. passed all of her coursesat the end of thirdgrade andwas ready to enter
,.

fourth grade; she did not need additional training or additional skill development

to accessand begin the fourthgradecurriculumin the fall. T. 11/25/02,pp. 110-

111.

33.e. presentedno evidencethat the servicesprovidedover the summerwere

essentialfor8. to benefit fromeducation,nor did.. presentanycredible

evidencethat the servicesprovidedwere relatedto her education.

ID. CONCLUSIONS OF LAW

e. has the burdenof proofto demonstratethat the remedyshe seeks is

appropriate. See School COmIn.of the Town of Burlington. MA v. Dept. ofEduc.. 471

u.S. 359 (1985)._ has shownno integration,collaboration,or communicationwith

her educational program and the various therapies she has received over the summer and

during the 2002-03 school year; consequently, she has presented no evidence of a

connection between her education and the remedy requested. Since" has failed to

meet her burden of proof, GCSD cannotbe held responsible for payment of, or

reimbursementfor,8.' s non-educationaltherapies.

The purpose of the IDEA and its implementing regulations is to ensure that all

childrenwith disabilitieshaveavailableto thema nee appropriatepublic education

(''FAPEn). See 34 C.F.R.§ 300.1. The IDEAis designedto open the door of public

education to children with disabilities, but it does not guarantee any.particular level of
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education once inside those doors. See Board of Education of the Hendrick Hudson

CentralSchoolDistrict v. Rowlev. 458U.S. 176,102 S.Cl3034 (1982);~ alsoJ.S.K.

v. HendryCo. Sch.Bd.. 941F.2d 1563(11thCir. 1991). TheEleventhCircuit has

determined that "when measuring whether a handicapp~ child has received educati(jnal

benefits froman ffiP and related instructions and services, courtsmust only determine

whetherthe child has received the basic floorof opportunity." J.S.K.at 1572-3. There is

no requirementthat the educationaloutcomemaximizethe child's education. See id. at

1573, citine Todd D. v. Andrews. 933 F.2d 1576 (11thCir. 1991); Doe v. Alabama Dept.

ofEduc.. 915 F.2d 651 (11thCir 1990).

The IDEA deals specifically and only with a disabled child's education. It does

not requirea school district to providemedicaltreatment. See CedarRapidsComm.Sch.

Dist. v. Garret F.. 526 U.S.66, 119 S.Ct. 992 (1999.) It also does not require a school

district to provide therapyto maintaina child's medicaldiagnosis. SeeHoustonIndeo.

Sch. Dist.. 4 ECLPR1 190(SEA,Texas 1999). Here,8. seeksa remedywhich is

outside the scopeof the IDEA in that she requestsreimbursementfor medicaltherapies

providedoutside the educationalenvironmentand absentthe involvementof her

educationalproviderswith no directcorrelationto her educationalprogram.

Consequently,her requests for reimbursementof payment for the therapyshe is currently

receivingand that which she receivedover the summerof2002 shouldbe denied.

A. .. is not entitled to payment of or reimbursement for the
occupational, physical and speech and language therapy she has
received during the 2002-03 school year as it is not related to her
educationalprograDL

Under the IDEA, the term "related services" means: "transportation and such

developmental, corrective, and other supportive services as are required to assist a child
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with a disability to benefit from special education, and includes speech-language

pathology. . . physicaland occupationaltherapy,. . .medical services for diagnostic or

evaluation purposes." 34 C.F.R. § 300.24(a) (emphasis added.) The Georgia Department

of EducationRule is based on and identicalto the federalregulation. SeeGA DOE Rule

160-4-7-.01. By the very definition, related services must be related to a child's special

education.

D. cwrently receivesone hour of occupationaltherapyand one hour of physical

therapyper week in a clinical setting. T. 11/19/02,p. 149._.'s aide does not attendthe

therapysessionsand none of her teachersattendthe therapysessions. T. 11/19/02,pp.

77-81. The therapistshave not been in the schooland there is no evidenceof any

communication,written or oral,betweenthe schooland the therapists. T. 11/19/02,p.

77. OJ. presentedno credible evidencethat the therapyshe receivesis requiredfor her to

benefit from the specialized instruction she receives during the school year. Given that

there is no relationship to'" s educational programming. these therapies are not related

to her educationand do not constitute"relatedservices"as contemplatedby IDEA.

Notably,e. presented no testimonywhatsoeverfromher currentproviders.3

Furthermore,_. presented no evidence regarding what her current therapies entail and

no reports trom her current private providers were introduced as evidence. There was

absolutelyno testimonyregardingthe cwrent objectivesof 8.'s therapyor8's

progressin therapy. Essentially,.. is requestingreimbursementfor and paymentof

servicesnom providerswho have not beenidentified,credentialed,or presentedto the

Tribunalfor questioningon the servicestheyprovide. In fact, the only evidence

3 In fact, Pctitioner bas presented no bills indicating the cost oCher current therapy and no evidence
establishing the reasonablcness oCthe cost as she is required to do under Florencc County Seh. Dist. v.
Carter. 510 U.S. 7 (1993).
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presented at the hearing regardingC8. 's currenttherapiesis that they are provided

pursuant to a medicalmodel and are not educationallyrelated.4 T. 11119/02,pp. 123-124.

Moreover,GCSDphysical therapist,KathleenSmithtestifiedthat workingwith a

therapistone time perweek, as_ does,withoutany carryov~ providesno measurable.

benefit to the child, educationalor otherwise. T. 1112Si02,p. 17.6 This testimonywas

not contradictedat trial.

The IDEA expressly excludes the provision of medical services except within the

narrow provisionfor "diagnosticand evaluationpwposes." See 20 U.S.C.A. § 1401(22).

"Respondent is not held to the clinicalmodelforprovidingeducationalservicesto

[J.B.]." Houston fudeo. Sch.Dist..4 ECLPR1190 (SEA,Texas 1999); see also Cedar

Rapids Communitv Sch. Dist. v. GarretF.. 526U.S.66, 119S.Ct. 992 (1999l

Respondent's duty is to provideservicesthat enableJ.B. to make educationalprogress.

Here," bears the burden of provingthat the servicesshe is providedare designedfor

her to makeedu,cationalprogress. AsCII).has presentedno evidencethat the servicesshe

currentlyreceivesare in anyway relatedto her education,she has failed to meet her

burden of proof and her request that public funding be used to pay for these services

should be denied.

.. Interestingly, when Christine Sanchez, the ollly therapist to testify on Petitioner's behalf was asked, "If
you indicate to the insurance company that it is for educational purposes, is it reimbursable?" she
responded. "Frequently not. It depends on the insurance company, but ftequently not." T. 11/19102, p.
122.
S Petitioner's aide bas not met her cmrent therapists. There is no evidence they have ever communicated.
Therefore, the aide cannot be carrying over Petitioner's therapy regime at school.
6 "If it was one hour of physical therapy in a clinical setting with no foJlow-through, no practice every day,
ftequendy through the days, one hour a week with nothing else would not do anybody any good. I would
liken that to if you go to the gym one hour a week, and you don't work on your program the rest of the
week, you're not going to build endurance. The same would be true for [petitioner]." T. 11/25/02, p. 17.
7Unlike Cedar Raoids. Petitioner has failed to demonstrate that the services requested are necessary for her
to remain in school.
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B. G. is not entitled to reimbursement for the therapy services she
received over the summer of 2002 because she was not eligJole for
ESY services; moreover, the services she received were not related to
her education.

Evidencewaspresentedthat duringthe summerof2002C8. receivedsevenone-

hour sessionsof speechand languagetherapy,eight or~e-hoursessionsof physical

therapy and seven one-hour sessions of occupational therapy. T. 11/19/02, p. 156-157.

No evidence was presented about what services either the occupational therapist or the

speech-language pathologist provided to 8.. Testimonyfurtherindicated8. received

an undisclosed amount of tutoring from her aide on reading and practicing on her

assistivetechnology. T. 11/19/02,pp. 85-86. However,no evidencewas presented

regarding8.' s individualizedneed for therapyduringthe summer for educational

purposes.

The standard for determining whether a child qualifies for extended school year

servicesis whether such "servicesare needed as part of the student's FAPE." GADOE

Rule 160-4-7-.09(3)(i)2. e. must showthat shewould Dotbenefit from special

educationabsent the additionalsummerservices. SeeRettie:v. Kent City Sch. Dist..720

F.2d 463 (6111Cir. 1983); Bales v. Clarke 523 F.Supp. 1366 (B.D. Va. 1981). . has

failedto meet her burdenof showingthat shewas eligiblefor ESY servicesin the formof

occupational,physical,and speech-Ian.guagetherapyfor the summerof2002.8 Shehas

present~ no evidence of need for speech services and no substantive evidence of need

for occupationalor physicaltherapy. Neithera speechlanguagepathologistnor an

I Pctitioner.s counscl madc reference at the hearing to requesting funding for ESY for thc smnmcr of 2003.
However that issue is not properly before this To"bunal as the IEP at issue deals with the summer of 2002
and thc 2002-03 school year. Respondent GCSD will initiatc an IEP meeting in the spring of2003 to
consider ESY for that summer and to devclop the fonowing school year.s IEP.
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occupationaltherapisttestified that<ll8.neededsummerservices aspart of her FAPE. 9

Furthermore, _'s former physical therapist testified that..'s physical therapy needs

were medical in nature and the services she provided were pursuant to a medical model

and were not educationally related.10_has failed to present any competent or credible

evidence that extended school year services were necessary for her to benefit ftom

special education; consequently she haSfailed to meet her burden of proof and her

request for reimbursement should be denied.

1. .. wasnoteligibleforspeech-languagepathology,
occupational therapy or physical therapy servicesfor the
summer of 2002pursuant to GA DOE Rule 160-4-7-.09.

When detennining whether a child is eligible for ESY, the Georgia Department of

Education Rule provides that the team:

shall consider the individual needs of the student, and a multiplicity of variables,
including such factors as: (i) the age of the student; (ii) the severity of the
student's disability; (iii) progress on skills identified in the ffiP goals and
objectives which address, as appropriate, the student's needs in the areasof
academics, communication, social, behavior~ motor, vocational, and mobility;
(iv) the contents of any applicable transition plan; (v) the rate of progress for the
student or the rate of regression which may limit the student's ability to achieve
IEP goals and objectives; (vi) the relative importance of the ffiP goals at issue;
(vii) whether related services are needed to enable the student to progress toward
IEP goals; (viii) whether there were any delays or interruptions in services during
the school year; and (ix) o~er pertinent information such as emerging skills.

GA DOE Rule 160-4-7-.09(3)(i)(2). Considering the variables established by the

Georgia Rule,.. was not eligible for ESY services in the form of occupational, physical

ot speech-languagetherapy. In orderto be eligiblefor theserelatedservicesduringthe

, Although Dr. Logan testified that Petitioner should have services over the SUJIUIlCJ',his testimony was
based on children "like [petitionerr and was not specific to Petitioner's individuaJ needs. T. 11/19/02, pp.
49-50.

10 Ms. Sanc11CZresponded"Yes" when asked. ..So does [petitioner]requirephysicaltherapyfor medical
reasons?" She further testified that "all" of the services sbe provided to Petitioner were medical in nature.
T. 11119/02,p. 123.
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summer,e. must first establishthat she neededto workon some educationalobjective

over the summer which was required to be supported by the related services of speech,

occupationaltherapy,or physical therapy. No such evidencewas presented.Related

servicesare definedas servicesthat are requiredto assista child to benefit from speeial

education. See 34 C.F.R § 3oo.24(a); GA DOE Rule 160-4-7-.01. J.B. has failed to

prove that she was eligible for special education during the summer of 2002; as a result,

she has failedto prove that she was eligiblefor relatedservicesduringthe summerof

2002.

e. presentedno evidenceof educationalneed. In fact, all evidencepresented

indicatedthat_ was on gradelevel andmakinggoodprogressand therewas no

indicationshe was in dangerof regression. Pet. Ex. 2, pp. 5-8. All evidenceat the

hearingwith respecttoG.' s progress indicated that she had done well in the third grade

and was ready to start the fourth grade. .. did not need additional training or

additional skill development to access and begin the fourth grade curriculum in the fall.

T. 11/25/02,pp. 110-111. Therefore,8. has failedto demonstratethat she was eligible

to receive related services during the summer months of 2002 and her request for related

services during the summer months of2oo2 should be denied.

2. The services8. receivedoverthe summerwerenot
educationalin nature and do not constitutespecialized
instructionrelatedto ..'s uniqueneeds.

Specialeducationis "speciallydesignedinstructionprovidedat no cost to the

parents that meets the unique needs of a student with a disability." GA DOE Rule 160-4-

7-.01. As discussed more fully above, the only testimony regarding the therapy services

J.B. received during the summer of2oo2 demonstrated that they were medical in nature
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and not for educationalpurposes. Furthermore,.. 's aide testifiedthat any adult could

haveengagedin theactivitiesshedidwith_, likepracticingreading.II T. 11/19/02,p.

85. In fact, all of the testimony regarding.:s summer services indicated that the

servicesmerely involvedpracticeandrepetition;this does not rise to the level of

speciallydesignedinstructionrelatedto J.8.' s uniqueneeds.

.. has presentedno evidenceof an educationalneed for summertherapy

services. She has presentedno testimonythat she neededto work on educational

objectives during the summer or that she in fact did work on educational objectives. The

only testimony presented demonstrated that" received medical therapy and practice

with her aide. Therewas no evidencepresentedthat.. took part in an educational

program that was speciallydesignedto meet heruniqueneeds. Therefore,.. has failed

to meet her burden of proof to establish that she was eligible for ESY services in the form

of occupational,physical, or speechtherapy,or that she requiredthe tutoringservicesof

an aide to make educationalprogressduringthe schoolyear. Moreover,_has failedto

demonstrateany integration,collaboration,or communicationbetweenthose servicesand

her education. As a result, e.'s claimsfor reimbursementshouldbe denied.

In conclusion,with the absenceof any evidenceprovingthat the services..
requests reimbursementfor are educationallyrelatedor calculatedto provideher with

educationalbenefit,..' s claims for reimbursement should be denied.

II Petitioner's mother also testified that she practiced with the Petitioner during the summer. T. 11/19/02,
p. 161.
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IV. ORDER

IT IS HEREBY ORDERD THAT<D8.'sclaimsfor paymentof or

reimbursementfor the occupational.physicaland speechand languagetherapyshe has

receivedduringthe 2002-03schoolyear are DENIED.

IT IS FURTHER ORDERED THAT Respondentshall pay the School

tuition inclusiveof an aide and reimburse. 's parent for the costs of transportationfor

fifty miles per day at twenty-eight (28) cents per mile.

IT IS FURTHER ORDERED THAT.. is not entitled to reimbursement for

ESY servicesor any further remedyunder IDEA.

SO ORDERED THIS 23rddayof December, 2002.

JOBN B. GATI'O

Admiaistrative Law J~clge
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