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I. Introduction

Petitioner initiated a due process hearing request' to determine the appropriateness of ity
cducational evaluation in response to Respondent’s request for an independent educational
evaluation (“LEE™."  (Pet, T, 4, DTO1102). Respondent filed a due process hearing request
responding (o the School System’s request and affirmatively stated a claim that Petitioner was
denying GBI o free appropriate public education (“FAPE™),”

On July 31, 2003, the ALJ issued a prehearing order requiring the parties to exchange, among,
other things, “a statement ol all the legal issues to be pursued by the parties ... at least 5 business
days prior to the hearing.” The order further stated, “issues not disclosed at least five business
days prior to the hearing may be excluded from the hearing.” Petitioner filed a statement of legal
issues on Seplember 3, 2003,

Respondent filed no statement of legal issues or other document clarifying her issues for hearing
or her IEE request that prompted the School System’s hearing request. On August 28, 2003,
Respondent amended its duc process hearing request by deleting its FAPE claims and
specifically reasserting a request for an “independent educational evaluation™ to be conducted at
the Marcus Institute at public expense.

" The request was filed on July 10, 2003, and amended on July 11, 2003,

* Respoudent’s June 9, 2003, letter to Petitioner rejected “the FBA and the BIP found in the 1EP as inadequate, and,
also, the FIBA presented at the IEP as inadequate,” without specifically identifying the evaluation with which the
parent disagreed. The parent also requested an evaluation to be conducted at the Marcus Institute at public expense.
(Pet. T. 4, DTO1102).  Petitioner requested clarification regarding the disputed evaluation; Respondent did not
provide this information. Subsequently, Respondent filed its due process claim as indicated.

* Respondent filed this request on July 21, 2003. In addition, Respondent requested dismissal of the School
System’s claim, full reimbursement for all evaluations, and arratgements to provide for an “altemnative cvaluation
and assessment and the development of a FBA/BIP at public expense.”



Both partics filed Motions for Summary Determination and responses, as well as Motions
Regarding the Burden of Persuasion. An Order on Cross Motions for Summary Determination
and Regarding Burden of Persuasion was issued on September 9, 2003, That Order was clarificd
and amended on September 25, 2003, such that “all matters raised by the parties in their
respective motions for summary determination may better be resolved in an evidentiary hearing
and are inappropriate for resolulion by summary determination ..."

The hearing began on September 10, 2003, and lasted seventeen days, conchuding on January 13,
2004." The record closed on January 29, 2004,

Issues for resolution include whether:

(1) the School System’s response (o the Respondent’s [EE request was timely;

(2) Dr. B.1. Freeman’s evaluation for the School System was appropriate;

(3) the School System’s functional behavioral assessments (FBAs) were “evaluations™ under
IDTA s0 as to trigger the parent’s right to request an (JEAER

(4) the School System’s FBAs, assuming they were evaluations, were appropriate;

(5) the parent has a right to an IEE at public expense, and if 5o,

(6) the Marcus lnstitute FBA. requested by the parent constitutes a change in placement
rather than an evaluation.”

Ll Findings of Fact
A. @305 background and pertinent events

1. @, is a@@@-year-old young pirl who started receiving special education services from
the School System at the age of three, afler being identificd as significantly developmentally
delayed.” (Jt. 1 Vol. 1 T, 26, DTO0103). R meets the diagnostic criteria for autism. (10-21-
03 Tr. 56) (Freeman) At all times relevant to this action, €. has been identified as cligible for
special education services as a child with disabilities.

2. Some of @.'s behaviors may be deseribed as mL:II'-1|11jurmﬂus,.'f (10-3-03 Tr. 44-43)
(Leaf). Since the age of three, A, has engaged in intermittent head banging, kicking her heels

4 During the hearing, Petitioner called Dis. Craig Kennedy, Ronald Leafl, Betty Jo Freeman, Mitchell Taubman and
David Rostetter as experl witnesses; Ms. Ramsey, its special education director; Ms. Howard, Ms. Hancock, Kim
Pisur, Ms. Bankeris, Ms. Parker, Ms. Soluoga and Ms. Robertson, the classroom teacher, Respondent called M.
Chaney adversely and then Drs. Robert Babeock, Catherine Trapani and Wayne Fisher, who were admitted as expert
wilnesses, and Ms, Goode and Drs.. T. Kennedy and Leal were re-called for rebuttal by Petitioner.

% Issues, as defined by both paties in their proposed findings of fact and conglugions of law, are noted.

Q. was born eSRINIACINRS

! Self-injurious behavior ("S1B") can be defined generaily as any aggression that is directed towards self.” (10-03-
03, Tr, 13) {Leaf); (10-20-03, Tr. 113) {Taubman}. Using this definilion, the 5135 that & was exhibiting in
sehool, as referenced between the points of centact, are “hand to head”, “head to {loor”, “hand o chin”, and “hand to
thigh.” (10-20-03, Tr. 116) {Taubrnar). ER® also exhibited some milder forms of those behaviors, such as chin



on the ground, striking her hand to head, bending her fingers back, scratching her body, and
rubbing her feet together leaving open sores. (11-24-03, Tr. 183, 185) (Ms. %). @85 self-
abusive and disruptive behaviors increased in the Spring of 2002, (J-48).

3. On April 22, 2002, an IEP meeting was held to review &8 s prior [EP and to develop an
[EP for the 2002-2003 school year. (Ji. 1 Vol 1 T. 48). With respect to P s behaviors, the
team noted that @ would throw herself on the floor, kick her feet, seream and occasionally
bang her head, (Id. at DTO0135). With @’s mother's (hereinafler referred to as “Ms.B")
permission, a behavior intervention plan (BLP) for @8 was developed by Clarice Howard, a
preschool consultant, and Cathy Denny, §8.'s then-current. classroom teacher, outside the
context of an IEP meeting, (10-8-03 Tr. 486) (Howard). The document on which the BIP is
written is entitled “Functional Behavioral Assessment and Behavior Intervention Plan
(FBA/BIP)" (Jt. I Vol. L ', 48, DTOD138)." A copy of this FBA/BIP was provided to Ms. @
and affixed to the April 22, 2002 [EP, signed by Ms. @ (Ji. 1 Vol, 1 T, 48, DT0O0138, 145).°

4, Shortly afler @2 began school in Fall 2002, she began exhibiting some dilficult
behaviors, El 1=20-00, Tr, 57) (Chaney). To address these concerns, Ms, Howard contacted Mr,
IKim Pisor," a behavior specialist contracted by the School System, to work with (GRE and 1o
help intervene with the behaviors, (10-08-03, Tr, 400) (Howard); (11-10-03 Tr. 21) (Pisor)."
Meanwhile, beginning in August 2002, so that Mr. Pisor would have some information when he
arrived, Ms. Chaney developed and began to collect ABC (antecedent, behavior, consequence)
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tapping, that were of such little force that they are not considered SIBs, (10-20-03, Tr. 116-1 73 {Taulsman),

¥ The top half of the dovument containg a mere summary of Ms, Howard and Ms. Denny's observativns of £
behaviors and their diseussions with other staff. {(10-08-03, Tr, 5213 (Howard): (11-20-03, Tr. dib-d b, 53) (Chaney).
April Chaney, the teacher who would be implementing the IEP for 888 for the 2002-2003 school vear, understood
that the document was 8.5 behavior intervention plan CBIFY) (LT-20-03, Tr. 41, 56) (Chaney)

Y Contrary to Respondent’s assertions to the contrary, (P's teachers, School System staff, Kim Pisor, a bebavioral
consultant for the School System, and Autism Partnership ulilized that behavior intervention plan (BIP), until
August §, 2003, when a new IEP was written. (§1-10-03 Tr. 44, 69, 87) (Pisor); (10-08-03, Tr. 484) { Howard); {10-
21-03 Tr. 197-98) (Freeman); (10-07-03 Tr. 202) (Parker); (10-03-03 Tr. 106, 170-71) (Leaf),

" Mr. Pisor is knowledgeable of and complicd with standards of professional practice in conducting his FBA of
OB (11-10-03 1. 25) (Pisord, (10-1-03 Tr. 196) (Kennedy), Suflicient information was available through a varicty
of sources to conduct an appropriate FBA. (10-1-03 Tr, 93-%4) (Kenmedy); (11-10-03 Tr. 110) (Pisor),

" M. Pisor has been working with children with challenging behaviors for over twenty-five years. (11-10-03 Tr.
10} (Pisar). He holds a master's degree from Western Michigan University and has completed the coursework and
internship requirements for a PhD. in clinical psychology from Georgia State University, (11-10-03 Tr. 910}
(Pisor). Tn order to satisfy the Ph.D. intemship requirement, Mr. Pisor worked for a full year al Baltimore's
Ecnnedy Krieger Institute under the supervision of Dr. Wayne Fisher. (11-10-03 Tr, | [-12) (Pisor). His wark at
Kennedy Krieger consisted of conducting FBAs, primarily analogue functional analyses, and treating children with
severe self-injurious behaviors, including training parents and public school service providers. {11-10-03 Tr, 13-14)
{Pisor). In his graduate work, Mr. Pisor was trained in the use of psychological instruments and proper assessment.
{11-10-03 Tr, 11-12) { Pisor).



data, and recorded behaviors as they occurred. (Jt. 1 Vol. 1 T. 77, DTOO559-578, DTOO]8S-
196); (11-20-03, Tr, 57) (Chaney)."

5. Initially, as part of his FBA, Mr. Pisor interviewed &8 .'s teacher, Ms. Chaney, her
paraprofessional, the speech therapist, occupational therapist, and Ms. @ He also reviewed data
that Ms. Chaney had been collecting regarding the antecedents to €P.'s behavior, the
occurrence of behavior, and the consequence for the behavior, Further, he observed €8D
directly. (11-10-03 Tr. 21-22, 42) (Pisor); {11-20-03, Tr. 198) {Chaney). The purpuse of Mr,
Pisor’s FBA was to generate hypotheses as to the causal factors of @@B.’s behaviors of tantrums,
aggression, and acts of self-injury, then to develop strategies and support techn iques to teach her
alternative behaviors and ensure her safety. (11-10-03 Tr. 43) (Pisor).

0. Between September 2002, and February 2003, Mr, Pisor communicated regularly once or
twice per month with Ms. 8 1o keep her apprised as to the School System’s interventions with
B .’s behaviors and to learn about what Ms, @ might be doing with respect to Q8P 's behaviors.,
(Joint 1, Vol. 1, Ex. 915 11-10-03 Tr. 44, 48, 54) (Pisor); (11-24-03, Tr. 238) (Ms. @), (12-30-03,
Tr. 239) (Ms. T.). " Most, but not all, of the communications were noted in Mr. Pisor's file
regarding @B 1d. "' Though Mr. Pisor offered to assist Ms, @ with &88’s behaviors at home
and to visit the home, Ms. @ requested only that he visit @®.s daycare. He did this and shared
behavior recommendations with the daycare staff, (11-10-03 Tr. 60-61, 87) ( Pisor) {Pisor Notes;
I1-10-03 "T'r, 60) (Pisor).

7. On October 1, 2002, Mr. Pisor developed a document entitled “Recommendations for
Behavioral Support” to guide teachers and stall in working with G88."° (Jt. 1 Vol. 1 T. 66; 11-
10-03 Tr, 22) (Pisor). In the ensuing months, the School System continued to implement the

" In addition to discussing and hypothesizing the possible causes or functions of @B, 's behavior with Mr, Pisor, the
School Systent took steps to ensure Gl safety such as assigning n one-to-one paraprofessional to G5 and
obitaining a helmet for towear. (JL 1, Vol I, T. 91, DTO0364); (10-08-03, Tr. 417) {Howard),

" Though he understands that specific consent is not required, Mr. Pisor communicated with Ms. @ on September
18, 2002, (Joint I, Vol 1, Bx. 91, 1-10-03 Tr. 39-40) (Pisor). In his initial contact with the parent, Mr, Pisor
introduced. himsclf, explained his role as a support person, and discussed some of his initial observations of @
(11-10-03 Tr. 40) (Pisor). Additionally, during his initial conversation, Mr. Pisor gathered information about the
parent’s concerns and ideas as to the eauses of the child’s non-desired behavior. (11-10-03 Tr. 407 {Pisor),

" As a result of those communications, the parent was well informed as to what was happening with @BR and the
School System’s efforts to intervene with her non-desired behaviors, (11-10-03 Tr. 48) (Pisor). Ms @ never
requested a meeting with Mr, Pisor, to indicate dissatisfaction with his work with@@2, or to disagree with what he
was doing. (10.10-03 Tr, 49 (Fisor).

** Mr. Pisor’s Recommendations for Behavioral Support represents his work on his FRA o QYR up to the point that
it was prepared; however, as a true FBA is an ongoing process, Mr. Pisor's FBA continucd afier the development of
the document, {11-10-03 Tr. 22) (Pisoc); (11-20-03 Tr. 198) (Chaney), In fact, Mr. Pisor has continved to observe

's program, review data, and consult with staff regarding interventions throughout the 2002-2003 and 2003-
2004 school years, (11-10-03 Tr. 22-23, 66} (Pisor); (11-20-03 Tr. 198} (Chaney); (10-08-03 Tr. 415-16) (Howard).
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BIP'® and cmploy the behavior support strategies recommended by Mr, Pisor. (11-10-03 Tr. 44,
69, 87) (Pisor); (10-08-03, Tr. 484) (Howard); (10-21-03 Tr. 197-98) (Freeman); (10-07-03 Tr.
202) (Parker); (10-03-03 Tr. 106, 170-71) (Leal). Mr. Pisor's recommendations were intended
to be a flexible document to address the student’s changing behaviors. (11-10-03 Tr. 172)
(Pisor). The document does not require that such data must be collected on a daily basis. (11-10-
03 Tr. 109-110) (Pisor). In fact, those implementing Mr. Pisor's recommendations understood
that it was important to collect sufficient data to track trends in GEP’s behaviors, but that it was
not necessary to collect it every day. (10-7-03 Tr. 123-130) (Parker).'’ His recommendations
were intended to provide more specificity in terms of teaching strategies, but not to supplant the
BIP. (11-10-03 Tr. 44, 87) (Pisor)." Throughout the Fall and Winter 2002, Mr. Pisor continued
his FBA and worked with the School System to respond to QHEPs needs appropriately. (11-10-
03 Tr. 49-54, 65-68) (Pisor)."”

8. On October 18, 2002, Ms, @ took @ to the Marcus Institute for three days as they were
“lrying to get a diagnosis.” (11-24-03, Tr. 216) (Ms. T.). Further, Dr, Colti®, G, long-term
pediatrician, recommended that @& have blood tests and that she consull another doctor for
diagnosis. Id. In addition, @ was brought to the behavior clinic where “a functional analysis
was conducted to identify potential variables maintaining” @3®.'s tantrums and SIB, (Ji. 1 Vol
L, T. 87, DT00296 Jt. 1 Vol. I DT00296). €W."s behaviors were recorded on a laptop computer,
and graphs and data were generated as a result. (Jt. | Vol, 1, T, 87; (11-25-03, Tr. 120) (Fisher)),
In this setting W@ cxhibited physical aggression, disruptions, tantrums, and SIB at an average
rate of 0,17 target bebaviors/minute, though, no data and graphs were ever provided 1o the
school System. (11-25-03, Tr. 127, 230) (Fisher),” -

" Though he did not participate in its development, Mr, Pisor was familiar with @B9.s existing BIP developed in
April 2002, {11-10-03 Tr. 44) (Pisor),

" Motwithstanding Respondent's argument that no data was collected in January 2003, the records refect that both
ABC data and anecdotal data were in fact kept during that time in 0 manner appropriate for school-based personnel
to utilize. (10-01-03, Tr. 214-217) (Kennedy). Further, it is standard to cease collecting data in the absence of
behavior. (10-01-03, Tr. 225-226) (Kennedy).

" M, Pisor reviewed his Recommendutions for Behaviorl Support verbatim a1 an IEP meeting on Ooteber 3, 2000,
where he explained the document to staff and &8s mother. (Jt. 1 Yol | T, 67, DTO0167); (11-20-03, Tr, 58)
{Chaney) (11-10-03 'Ir, 44-45) (Pisor). He also provided Ms, @ with a copy. (1d.) Mr. Pisor cxplained in detail--
literally line by line--his process and resultant recommendations in order to ensure that all of the staff members and
Ms. i understood. (11-10-03 Tr, 47) (Pisor). During the meeting, Ms. @ indicated that she understood what was
vccurring with P, and that she was pleased with the progress that @D, was making in school in terms of her
behavior. (11-10-03 Tr. 47-48) (Pisor). Ms. @ signed in agreement to the October 3, 2002 IEP. (Jt, | Vol. | T. 67,
LTo0173).

" For example, upon learning that &M was experiencing some difficulties on the bus, Mr. Pisor and Ms. Howard
first et with staff to train them in implementing interventions on the bus, then arranged for P, to have individual
transportation to eliminate triggers for her behaviors, (J. 1 Vol [ T.91, DTO0365); (11-10-03 Tr. 50-51) (isor);
{10-08-03 Tr. 418) (Howard),

* Dr, Fisher was not generally present for this assessment; however, the standard of practice at the Marcus Institute
would be to explain their process to the family, (11-25.03, Tr. 74, 120-121, 12%) (Fisher),
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9. In mid-November 2002, €8D.’s behavior began to escalate, and on December |, 2002,
@D. banged her head on the floor at school. (10-08-03, Tr, 416) (Howard). Ms. Chancy
informed Ms. @, of that incident. (Jt. I Vol. 1 T. 96, DTO0462); (10-08-03, Tr. 416) (Howard).

10. @ ® returned to Marcus Institute on December 6, 2002, and during this visit, Ms. @
discussed “her request to proceed with asking her local school district for O placement at the
Marcus Institute Behavior Center School.” (Jt. 1 Vol. 1 T, 87 DTOO712; (11-25-03, Tr. 121)
(Fisher)) (Jt. 1 Vol. 1 T. 87 DT00712).

1. During the month of December 2002, Ms. Howard spoke with Ms. @ on several
occasions about §®.°s behavior and her program. (Pet. "I, 5, DTOO757-00764; (10-08-03, Tr.
417) (Howard).”"  In these conversations, Ms. @ told Ms. Howard that she wanted CRR, 10 00 D
the severe behavior class at the Marcus Institute, (Pet. T. 5, DTO0758; (10-08-03, Tr, 418, 457)
(Howard)). Although the Marcus Institute had informed Ms, 8, that the School System could
provide a bus to bring &, to Marcus, Ms. Howard explained that the Institute was a private
school, and that she would first have to reject the School System’s [EP for @8 to o there, (Pet,
T. 5, DTOOT759; (10-08-03, Tr. 419, 459, 463) (Howard)), Following this conversation, Ms.
Howard mailed Ms. @ a copy of her parental rights. (Pet. T. 5, DT00759; (10-08-03, Tr, 419,
463) (Howard)).” In addition to discussing BP.'s behavior, Ms. @ also specifically requested
an cvaluation to determine a diagnosis for @ (Pet, T, 5, DTO0759; (10-08-03, 'Tr. 418)
(Howard)).

12, In January 2003, Ms, Chaney referced @88 for an evaluation for educational planning
purposes. (Jt. I Vol 1T, 78, DTO0579); (11-20-03, Tr. 135) (Chaney). On January 29 and 30,
2003, consistent with the parent’s request, the School System contacted D, Freeman, ** o

' Also, Ms. Chancy testified that Ms, ¥ told her she wanted the Marcus Institute to evaluale @5 behavior in
December, 2002, and that Ms, Chaney subsequently informed Ms, Howard of that, (11-20-03, Tr. 165) {Chaney),

** Ms. @, was provided a copy of her parental rights on many oceasions, and signed that she had received and had
them explained to her. She was familiar with and vsed the term functional assessment at least by Novernber 2002,
(Pisor notes 11-4-02; 11-10-03 Tr. 58, 149-50) (Pisor).™ Parents have a right to rely on these parental rights, and
M. @ testified that she did, in fact, rely on them, (1-13-04 Tr, 8O (s T

# Dr, Freeman received her Ph.D. in 1969 and i currently a Professor of Medical Psychology and Director of
Clinical Autism Services at the University of California at Los Angeles, Over the course of the Tast thirty years, D,
Freeman has had extensive national and intermational ‘experience in the diagnosis, treatment, and lucational
programming for children with autism. Further, D, Freeman has been appointed to the Blue Ribbon Panel for the
California State Department of Developmental Services to develop guidelines for the evaluation and treatment of
children with autism. (10-21-03 Tr, 4-5) (Freeman). In 1976, Dr. lireeman was asked by the National Socicty of
Autistic Children, now known as the Autism Socicty of America, to develop a working defirition of autism to be
used in the Diagnostic and Statistical Manual 11, a standard reference source in the medical ficld. (1021003 Tr. 23-
24} (Freeman).

Last year alone, Dr. Freeman saw 500 children for cvaluation in UCLA's Autism Services outpatient clinie. (10-21-
03 Tr. 6) (Freeman). In her carcer, Dr, Freeman has evaluated and treated approximately 15,000 1o 20,000 children
with autism, and has been instrumentally involved in the recommendation of treatment for those children. (10-21-03
Tr. 16-17) (Freeman),
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psychologist nationally recognized and well-trained in the field of autism, requesting her to re-
cvaluate @M., to give a diagnosis opinion, and 1o ascertain the child’s special education needs,
(Pet. T. 1, DTOLLT7; Pet. T. 5 DT00759); (10-2-03 Tr. 23-24) (Ramsey); (10-21-03 Tr. 39)
(Freeman); (11-24-03 Tr. 230) (Ms, @).** At this time 8P 's temper tantrums were escalating
and school personnel had seen her display many autistic-like characteristics. (10-2-03 Tr, 50-51}
(Ramsey). Also, the mother wanted to know whether g8, met the eligibility eriteria under the
disability category of autism. (Pet, T. 5, DT00759 ) (10-8-03 Tr. 423) (Howard).”’ On January
31, 2003, the School System received signed parental consent from Ms. @, for a re-evaluation of
@ ()t 1 vol. 1 T. 78, DTO0579), (10-2-03 Tr, 25) (Ramsey); (10-21-03 Tr. 39 {Freemany;
(11-24-03 Tv. 232) (Ms. T.).

13, Dr. Freeman conducted an evaluation of €@, in February 2003, in ovder to determine
@."s diagnosis and special education needs, (Je Vol 1T, 81, DTOO228); (10-2-03 Tr. §1)
(Ramsey); (10-21-03 Tr, 39) (Freeman). In the process of evaluation, Dr, Freeman reviewed
multiple sources of information to evaluate @B, including her educational records. She also
interviewed @F0’s mother and teacher, did formal lesting, and observed T in structured and

Ly, Freeman has taught courses in applicd bebavior assessment (ABA) and functional assessment, Currently, she
serves as Director of the Autism Training Program at UCLA, a mandatory training program for all ehild psychiatry
and psychology postgraduate fellows at UCLA where students come for six months and learn about whal constitutes
an evaluation, how to make a disgnostic assessment, and what constitutes appropeinle treatment Tor ehildren witly
utigm. (10-21-03 Te. 7-8) (Freeman), In addition, Dr. Freeman conducts training workshops for school distriets,
school psychologists, and tenchers on the subject of autism, including the behaviors and characteristics of autism
ard the impact they have in the educational setting, Her workshops focus on the appropriate trestments for those
children, including functional assessments. (10-21-03 Tr. 12) (Freeman).  She also conducts training for school
psychologists and school staff in the evaluation and wssessment of children with autism, (10-21-03 Tr. 30)
(Freeman). Dr. Freeman has published extensively in the areas of autism and ABA, See Pet, T, 8 (10-21-03 Te. 28)
(Freemin).

Dir. Freeman developed the behavior abservation seale to assist with the diagnosis of children with autism, (10-21-
U3 Tr. 12-13) (Freeman), Dr. Freeman conducted the {irst prospective longitudinal study over time of people with
autism. As part of that study, she had o twenty-year follow-up study that tracked children with autism, they pot
older. (10-21-03 T'r. 13} (Freeman). De. Freeman also developed the Ritvo Freeman real lifi rating seale, a scale
that is used frequently to see how children with autism use their skills in the natural environment and to evaluate
varions medical treatments. (10-21-03 Tr, 14) (Freeman),

Dr. Freeman has served as the psychologist and behavior specialist for a series of research prants on the biolopgical
causes of autism. See Pet, T. 8. Curcently, she is invelved with the START Center funded by the National Institute
of Health to serve as a center of excellence for research in autism, At START, . Freeman serves as the clinician
agsovialed with the research prant and her elinic conducts the related agsessments, (10-21-03 Tr, 14} (Freeman).

“Dr. Freeman is a licensed clinical psychologist in California, 1linois and Tennessee, {Dr. Freeman acquirced a
temporary license in Tennessee, which expired in November 2003, and her application for a permanent license in
that state is pending,) (10-21-03 Tr. 23) (Freeman). She also has a license pending in Georgia. {10-21-03 Tr. 127)
(Freeman). Under Georgia Rules, a psychologist licensed in another Jurisdiction is permitted 1o administer
psychotherapy in the State of Georgia ten days per year, and Dr. Freeman practiced, at most, five days in 2003, {10-
21-03 Tr. 128) {Freeman),

* Dr. Freeman was asked to do a comprehensive re-evaluation that would include social, emotional and behavioral
assessments, (Jt. 1 Vel. 1 T, 78, DT00579); (10-2-03 Tr. 51) (Remsey).
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unstruclured settings to ascertain behavioral excesses and the situations in which those occur.
(Jt. 1 Vol. 1 T. 81, DT00228); (Pet. T. 36, DTO1378); (10-21-3 Tr. 40-43) (Freeman). She
administered standardized and normed ttsling including the Mullens Scale of Early Learning and
the Vineland Seale of Adaptive Behavior. *° (10-21-03 Tr. 9-10) (Freeman). Dr. Freeman's
evaluation included an evaluation of @BI'"s behavior, (10-21-03 Tr, p. 41-43) (Freeman); (Pet. T.
36, DTO1378, 01379, 01380, 01381, 01382, 01383 Pet. T 30A, p. 8,9, 13, 16). Specifically, in
her interviews of Ms. @ and @ ’s teacher, Dr. Freeman asked direct questions regarding gD, s
behavior and how it had changed over time. (Pet. T, 36, DTO1378; Pet. T. 36A, p. 7). Dr.
Freeman also worked directly with @8 o determine whether €. had inte rlering behaviors and
responded to reinforcement. Finally, Dr. Freeman administered standardized and normed testing
to (00 specilically regarding behaviors, (Jt. 1 Vol. | T, 81, DTO0228); (10-21-03 Tr, 42-43)
(Freeman),

4. Partof Dr. Freeman's purpose in evaluating 9. was (o identify her arcas ol strength and
weakness, (Pel, T. 36, DTO1383; Pet, T, 36A, P 19} One of dP.’s behavioral strengths was
that she came under control very quickly with the use of reinforcers. (Pet. T, 36, DTOLIEY: et
1304, p, 17); (10-21-03 Tr, 53-54) (Freeman). Also, with food reinforcers, dH is casily
redirected to task, (Ju. 1 Vol. I T, 8l, DTO0229).  Additional strengths include matching,
identification of her own body parts and action words, and labeling certain items.  (Id. at
DT00230; Pet. 'T'. 36, DTOI383; Pet. T, 36A, p. 19).*" WI0 exhibits a behavioral deficit in the
arca of communication that hinders €Z8 from communicating appropriately and that leads o
behavioral difficulties, including behavioral excesses such as self=injurious and self-stimulatory
behaviors, (10-21-03 Tr, 55-56) (Freeman).”® Other areas of weakness include inappropriate
and inconsistent use of language, her tendeney to be overly dependent and withdrawn, the fact
that she is still in diapers, is a picky cater, is impulsive, has poor concentration and attention, is
overly active, has tantrums, can be physically aggressive and can be self~injurious. (Id. at
DT00230-231).

15, Inorder to determine whether €@ was a child with autism, Dr, Freeman examined the
diagnostic criteria for autism spectrum disorder. In the areas of qualitative impairment and
social interaction, Dr. Freeman found that &P, failed to use eye contact/gestures to regulate
social interaction and to develop peer relationships, and lacked spontancous secking to share
enjoyment. In the area of communication, @, demonstrated a delay in language, as well as
stereotypic and repetitive use of language. (B, further exhibited stereotypic patterns of
behavior. (It 1 Vol. 1 T. 81, DT00232-00233; Pet. T. 30, DTO1379, 01380, 01381, 01382: Pet.

* Standardized and normed tests are tests that allow psychologists to compare a child to other children in their peer
group, comparing one child against 2 standard that has been estahlished statestically, {10-21-03 Ty, 9-10} (Freeman).

' Also, ﬁ exhibited strengths in that she could pedal a tricycle, climb, build with blocks, cut with scissors, feed
hersell with a spoon and a fork, dress herself with prompts, dry herself with a towel, pick up her toys, clear her plate
[rom the table, and help with eooking. (L 1 Vol. | T. &1, [YRo0230-231%.

' Some of the behavioral difficulties, as outlined in Dr. Freeman's report, include covering her ears, staring,
inappropriate jargon, repetitive vocalizations, inattention to tasks, running around the school, head banging, kicking
and sereaming. (Jt. 1 Vol. 1 T, 81, DT00229),
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T. 36A, pp. 8,9, 10, 11, 13, 16); (10-21-03 Tr, 56-60) (Freeman). Based on this information,
Dr. Freeman found that OB, met the diagnostic criteria for autism under the DSM-1V. {10-21-
03 Tr. 56) (Freeman); (Jt. 1 Vol. I T. 81, DT02331; Pet. T. 36, DTO1378-9, DT01411; Pet. T,
364, p. 7, 92.) see also (10-21-03 Tr. 56).%

16.  Among other things, Dr. Freeman recommended systematic implementation of the
Picture Exchange Communication System to help €8P develop communication skills. (Jt, 1 Vol,
LT 81, DT00234); (10-21-03 Tr. 59) (Freeman), Also, Dr. Freeman recommended
development of a systematic behavior management plan in €8s natural environment, (Jt, |
Vol. I'T. 81, DT00234; Pet. Supp. T. 36, DTO1411, 01412; Pet. T. 36A, p. 93, 94, 97). To
accomplish such a plan, she recommended that Autism Partnership work with the classroom
teacher to develop a consistent plan for @ (Id.) Dr, Freeman recommended Autism
Partnership, a proup comprised of certain individuals with whom she has worked for, over 20
years, because they specialize in bath behavior management and autism, and because they have g
very successlul track record for teaching children in the natural environment, (10-21.03 Tr.59)
(Freeman).  Additionally, Dr. Freeman likes Autism Partnership because their approach of
ongoing behavioral assessment and intervention in the natural environment for children with
autism is consistent with Dr. Freeman's views and conclusions of the National Academy of
Science,  (10-21-03 Tr. 64-65) (Freeman),  Also, Autism Pirtnership has established o
relationship with the School System for purposes of training and staff development. (10-21-03
Tr. 59 (Freeman),

17. Dr. Freeman met with Ms, @ afier her evaluation of €8 o explain the results of her
evaluation, autism and its  characteristics, and  her recommendations, including  her
recommendation that Autism Partnership be involved, (10-21-03 Tr. 60-62) (Freeman); (11-24-
03 Tr. 232-233) (Ms, @). Dr. Freeman explained that Autism Parinership would be focusing on
teaching, &R appropriate behaviors, developing reinforcers for her, and working on her
communication skills. (10-21-03 Tr. 59, 60-61) (Freeman). Ms. @ gave Dr. Freeman the
impression that she understood everything that Dr. Freeman had reported to her, (10-21-03 Tr.
63) (Freeman).

18, In February 2003, as a result of a contact initiated by Ms, Ilum:iwy}” in December 2002,
Dr. Leat” from Autism Partnership came to the School System to observe several classrooms

# Although Respondent has challenged the appropriatencss of Dr. Freeman’s evaluation as a basis for their [EE
request, Respondent has never supgested that Dr. Freeman's diagnosis of £REP was incorrect or improperly
determined, Rather, Respondent seems 1o attack Dr, Ureeman's evaluation only with respect 10 her assessment of

Wl s behavior,
* Ms. Ramsey is Petitioner’s special education director.

" Dr, Leaf is Co-Director of Autism Parimership, an agency devoted exclusively to the treatment of children with
autism using principles of ABA. He received his Ph.D. from UCLA, and has focused his thirty-year career an
working with individuals with autism from a behavioral perspective. While at UCLA, Dr. Leal spent thirteen {13)
years working on the Young Autism Project (YAP) with Dr. Ivar Lovaas, a pioneer in applied behavior analysis.
(10-03-03, Tr. 4, 7) (Leaf). YAP was a federally funded grant program that studied the treatment of children with
autism using intensive applied behavior analysis. (10-03-03, Tr. 5) (Leaf). The focus of YAP was to wark with



and provide training to staff in the area of ABA, (10-03-03, Tr. 42-43) (Leaf).” During this
visit, Dr. Leal observed G%#® engaging in crying and tantrurning behavior, including hitting her
head w;i]ih her closed-fist in a way that was not severe, but still of concern, {10-03-03, Tr. 15)
(Leaf).

19. Based on this brief observation, Dr. Leaf hypothesized that the behaviors he observed
were caused by £38’s desire to escape demand situations, (10-03-03, Tr, 45) (Leal). He further
believed that the functions of @8P.'s behaviors were obvious and thal her behavior could be
rapidly resolved. (10-03-03, Tr. 45) (Leaf). Accordingly, Dr. Leaf met with Ms. Ramsey to
discuss his observation of Eﬂp and recommended that intervention with QD occur
immediately. (10-03-03, Tr. 47) (Leaf). Because Dr. Leaf himself could not return immediately,
he arranged (o have members of his stafl come to the School System in order to intervene with
an®’s behavior problems, (10-03-03, Tr, 47) (Leaf),

children with behavior problems and self-injurious behavior, resolve those behaviors, and proceed o teach learming
readiness skills and skill acquisition, (10-03-0%, Tr, 6-7) (Leal).

Bused on the research of YAP, Dr. Leafl wrote chapters in o book by Dr. Lovaas regarding the treatment of children
with autism and produced a videotape series on the subject, (10-03-03, Tr. 7) (Leal). To date, Y AP is considercd the
most scientifically rigovous study on the reatment of ehildren with sutism, CHO-03-03, Tr. 10y {Leal).

Following YAP, Dr. Leafl continued o work professionally in providing behavior treatment to individuals with
severe behavior problems, including significant work with children with autism, (10-03-0%, 'Tv, 10-12) (Leal). In
1995, he co-lounded Autisim Partnership, an agency that works exclusively with children with autistic disorder, (10-
U3-03, Tr. 14-15) (Leal). In preparation for his testimony, Dr. Leal reviewed @T's records, including all
documents contained in the paties Joint 1 and 2 exhibits, as well as Petitionec’s and Respondent’s exhibits. He
attendesd three IEP meetings for €8P, listencd to the audiotapes of the 1EP meetings, interviewed school staft whe
work with @B, conferred with all of the consultants from Autism Pactnership who worked with D)1, discussed
@D, wilh other experts for the School System, and personally observed @R on at least two occasions. (10-03-03,
Tr. 42-43) (Leaf).

D, Leal was tendered as an expert in the field of the education and treatment of children with autism and children
and individuals with behavioral difficulties, including children and individuals with self-injurious behavior. {10-03-
03, Tr, 20-21) (Leafy.

** On Janwary 30, prior to his arrival in the School system, Ms. Howard contacted M @ to inform her that Dr,
Leaf, whom Ms. Howard described as a behavior specialist, would be coming in to work with 6. Pet. T, 5,
DTO0765; (10-08-03, Tr. 423) (Howard); (11-24-03, Tr. 230) {Ms.ﬁ.l That same day, the School System sent to
Ms. @ a consent for evaluation form, including evaluation of @Y. in the area of behavior, which M@ signed, Ji
1, ¥ol. 1 T. 78; (10-08-03, Tr. 424) (Howard). Hased on these communications with Ms. @. the School System
recogznized that, to the extent any of Dr. LeaPs or Autism Partnership's activities would be considered an evalualion
requiring Ms. T."s consent, it had been obtained. (10-08-03, Tr. 424, 506) (Howard).

2 Although@lD s classroom was not ori ginally one of the classrooms that Dr. Leaf intended to visit, at the request
of'the School System, Dr, Leaf did visi{@’s class. {10-03-03, Tr. 44} (Leaf),

" Notwithstanding Dr. Leaf's inability to be personally present during all of Autism Partnership's consultation, he
did have ongoing communication with his staff that worked in the School System wilh%, (10-03-03, Tr, 7
(Leaf).
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20, On February 11, 2003, Ms. Howard contacted Ms. @ and informed her that two
individuals from Autism Partnership would be coming out to work with G@B, and her behavior
program. Pet. T. 5, DTOO76Y; (10-08-03, Tr. 426) (Howard) (11-24-03, Tr. 230) (Ms, &8&); (10-
03-03, Tr. 66) (Leaf). Because these consultants would be in town, Ms., Howard asked
permission for @ to stay late on Wednesday, February 19, which is typically a shortened day.
(10-08-03, Tr. 426) (Howard). Ms, @ granted this request ford®® to stay late so that Autism
Partnership could work with her. (10-08-03, Tr. 426) (Howard). In the course of this phone call,
Ms. @ expressed her concern about @ 's head banging behavior, Pet. T, 5, DTO0770. At no
time did Ms. @ express concern aboul Autism Partnership’s involvement with @& and her
program, (10-08-03, Tr. 427) (Howard). On February 18, Ms, Howard again called Ms. @, w
confirm that 0. could stay late on Wednesday so that Autism Partnership could work with q#S@
and School System staff, Pet, T. 5, DTOOTT2; (10-08-03, Tr, 427-428) (Howard). Dr. Parker,
Ms. Baker, and Ms. Howard also personally met with Ms, @. for approximately one hour on
Fﬁlut‘tm:g 21 (10-07-03, Tr, 68) (Parker);, (10-08-03, Tr. 429, 432) (Howard); (10-03-03, Tr. 67)
(Leaf).”

21, In between visits by Auntism Partnership consultants, the School System staff continued 1o
follow the same protocol, (11-20-03, Tr, 86) (Chaney). Similarly, Mr. Pisor continued to have
regular involvement in 582's program by observing AP, implementing its interventions and
working with the School System’s staff' (o continue the interventions. (11-10-03 Tr, 61-
62)(Pisor)."

22, After Dr. Leal’s and Ms. Boehm’s'" initial visit in March 2003, approximately five (o six
weeks later, Ms, Bochm returned to the School System to wark wi tha®® and stail, {10-(3-03,

" Dhuring this mesting, Dr. Parker and Ms. Baker shared with Ms @ some of what Autism Partnership had observed
with B how &EB used inappropriste behavior to pet her needs met, some effective reinforcers that had been
identified, IDEA of using reinforcement and how that would operate to reduce @' behavior, cerfain functions
that BEP's behaviors seemed 1o serve, and how OB would Tearn that her inappropriate behaviors could no lunger be
used to pet what she wanted. (10-07-03,Tr. T0-73, 146) (Parker); (10-08-03, Tr. 429, 5103 (Howard). They further
tatked with Ms. @) about the specific things that they were doing with B8, what they had learned about GEFF., and
anticipated in terms of the continuing process of working, including the assistance of additional consultants from
Autism Parnership who would be helping District stafl with ﬁ' 10-07-03, Tr, 72-73) (Parker),  In this
conversation, Ms. @i shared some of the difficulties that she had witl ), and Dr, Parker advised Ms. @ 10 work
through those behaviors without giving in to IR and allowing her to get what she wanted by engaging in
inappropriate bebavior, (10-07-03, Tr. 70) (Parker). In addition, M. P, described her use of punishment with CREP
at home; Dr, Parker explained this procedure was not an effective way of addressing B8s behaviors since it does
not teach replacement skills and can lead to more difficult behavior over time, (10-07-03, Tr. 75-76) {(Parker), Ms,
T. did not ask that Autism Partnecship stop their work withdZ0, but rather indicated her excilement about their
involvement, {10-07-03, Tr. 74-75) (Parker).

" Between February and the end of the 2002-2003 school year, Mr. Pisor was on-site between two and five tnes
per month and had an opportunity to observe all of the Auotism Partoership personnel, (18- 10-03 Tr, 62-03 )4 Pisor).
In addition to observing the Autism Partnership staff and pathering information from the Autism Partnership
personnel and the School System personnel working with di#., Mr, Pisor regularly reviewed the data that was
maintained on BIP,'s behaviors. (11-10-03 Tr. 66-67)(Pisor}. As such, Mr. Pisor's FEA of W continued
throughout his worl with @BP. (11-10-03 Tr, 22-23, 661 Pisor).

" s, Marlena Boehin is one of several Autism Partnership employees that worked with €



Tr. 54, 75) (Leal). Her focus was to make adjustments in both &8I s program and stafT training,
(10-03-03, Tr. 75-76) (Leaf).  With respect to RBF., Ms. Bochm focused on developing
independent play skills for @, working toward the goal of having E&F. play for a few seconds
by herself. (10-03-03, Tr. 76) (Leaf). In addition, Ms. Bochm worked on socialization skills with

., and made efforts to reduce the structure of @®."s day. (10-03-03, Tr. 76) (Leaf). Atthe
end of her week with {8, Ms. Bochm saw improvement in @BE's behavior, play, and social
skills, but was concerned with how slowly g8 was acquiring communication and learning
skills, (10-03-03, Tr. 76-77) (Leaf). Further, 88.’s behaviors had subsided to the point that she
was ready to begin learning other ways to get her needs met other than engaging in disruptive
behaviors. (10-07-03, Tr. 222) (Soluagu)

23, Asadirect result of Ms. Boehm's expressed concemn, Dr, Leal asked Toby Mountjoy, to
work with @', (10-03-03, Tr, 76-77) (Leal).” Mr. Mountjoy, who came to the School System
during late April and stayed for approximately eight days, has particular expertise in developing
children’s learning skills. (10-03-03, Tr. 54, 78) (Leaf). Mr. Mountjoy continued the process of
conducting a FBA of @@, with a focus on teaching EDMthe skills that are prerequisite to
learning, increasing the demands placed on her, teaching her conlingencics, teaching her
replacement behaviors, and working on her prompt dependency, (10-03-03, 'Tr, T8-79) (Leaf);
(10-07-03, Tr. 218, 219-220) (Soluaga).”” As acquired new skills, Autism Partnership and
School System staff would move on o teach her other skills using principles off ABA. Specific
ABA strategies included discrete trial teaching (i.e., breaking skills down into minute parts and
then teaching them one step at a time), chaining (e.g., removing three pieces of a puzzle for DT,
to complete, then five pieces, then seven, ete., until she could finish the entire puzzle), systematic
desensitization, prompts and fading prompts, (10-07-03, 'Tr, 241-243) (Soluaga). Ms. Soluaga
also introduced a token economy system of reinforcement that allowed D.T. to carn tokens for
good behavior that she could then “cash in™ for a reward of her choice. (10-07-03, Tr. 262)
(Soluaga). The use of a token system is distinguished from the use of tangilble reinforcers, and is
progress toward a more natural form of reinforcement. (10-03-03, Tr. 91) (Leal).

24. Ms. Soluaga worked with G2 from May 2-23, consulting for over three weeks on Qs
program. (10-07-03, Tr. 213) (Soluaga). During this time, Ms. Soluaga reviewed data that had
been collected on 818 during the prior week, continued the process of conducting a functional
assessment, including identifying functions of WMP’s behavior, conducting reinforcement
assessments, and making adjustments to the program, as well as training stall’ on how to use
ABA strategies with V. (10-03-03, Te. 90 (Leaf); (10-07-03, Tr. 212, 217, 228, 248, 320)
(Soluaga)™®

¥ M, Mountjoy is director of the Autism Partnership Hong Kong office.

* Just as demands are related to 5B behavior, prompt dependency is similarly 1 behavioral issue for €. (hat
needed to be addressed in order to effectively deal with her behavior, (10-03-03, Tr. 85-89) (Leaf). 0. also
needed (o continue leaming how to fanction in higher demand situations without engaging in inappropriate
behavior. (10-07-03, Tr, 225) (Soluaga).

*“ In all of the time that Ms. Soluaga in the classroom with Q¥ @D was never unmanageable. (10-07-03, Tr, 243)
(Solwaga). This does not mean that &9 was not exhibiting any disruptive behaviors: she certainly was and was
expected (o bocause she was still in the process of learning the replacement skills that she needed. (10-07.03, Tr.
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25.  In terms of programming, Ms. Soluaga picked up where Mr. Mountjoy left off, and
directed her focus toward teaching &P replacement skills to use in situations that had
previously served as antecedents to @P.’s inappropriate behaviors. (10-07-03, Tr. 233-234))
(Soluaga). For example, Ms. Soluaga worked on increasing @0.'s ability to wait without
exhibiting inappropriate behaviors, which inchuded the introduction of a “wait” program. (10-
07-03, Tr. 235) (Soluaga). She further focused on expanding &E8)'s ability to transition, which
had been a trigger (o @.s behaviors in the past. Whereas Mr, Mountjoy had worked with G2
on transitioning from preferred activities to other preferred activities, Ms. Soluaga moved to the
next step of teaching @8 how to transition from a preferred activity to a neutral activity and
from a neutral activity to a less preferred activity without exhibiting inappropriate behavior, {10-
07-03, Tr. 236) (Soluaga). This process of moving to the next phase through teaching is the very
nature of the ABA teaching methodology, which includes breaking skills down into component
parts and building on those steps until the skill is learned. (10-07-03, Tr. 237-238) (Soluaga).”

26.  Beginning on June 9, 2003, when @@, returned to school for the summer, Ms. Soluaga
was present within the School System for a week to continue staff training and her work with
00, (10-07-03, Tr. 258, 266) (Soluaga). Although Ms. Solvagn anticipated, and in fact saw, an
escalation in D.T.s disruptive behavior as compared to when G, left in May, &E8, was still nol
engaging in head banging behavior. (10-03-03, Tr. 94) (Leaf); (10-07-03, Tr. 258-259. 260)
(Soluaga); (11-24-03, Tr. 114) (Bankieris). Dr. Leaf testified that this was a result of the two-
week break in services that @I experienced, not an indication of cyclistic behavior, {(10-03-03,
Tr. 94-95) (Leaf); (10-20-03, Tr. 121, 216) (Taubman)."”

7. Because @A cxhibited an increase in problem behaviors in June 2003, Autism
Partnership  adjusted  strategies and  programming  accordingly by reducing her demands,
increasing her support staff, and increasing the occurrence of reinforcement for @R throughout
the day.  (10-07-03, Tr. 2065-2606) (Soluaga). When Ms. Soluaga left in Aupust, she
recommended that the School System work more on building @E9.’s group skills, integrating her

248) (Soluaga). At the time Ms. Soluaga left in May, she recommended that staff continue to receive ongoing
training and consultation and that 0@, not experience a break in services at the end of the school year. (19-07-03,
Tr. 249-250) (Soluaga).

il Similarly, a strategy used within ABA and with @, is the use of prompts, o providing assistance o the child
using verbal or physical cues, with the ultimate goal being to fade the promipls so that the child can complete the
lask independently. (10-07-03, Tr. 238) (Soluaga), Mr. Mountjoy had bugun (o fade prompts with G55, and Ms.
Soluaga continued to do so around the skills that @, had acquired, {10-07-03, Tr. 239) (Soluapa). Becnuse 89 's
behavior had escalated in the past when she was directed to play independently, Ms. Soluaga bepan working with
P, on building play skills, starting with close-ended activities (¢.g., puzzles) while fading out the prompt of having
stall present to direct her. (10-07-03, Tr. 240-241) {Soluaga)

“ Dr. Kennedy has conducted research for the last ten years about the varlables contributing to the cyclicity of
problem behaviors, and agrees that, if cyclicity is suspected, it is something that should be Jooked at in a FRA. (10-
01-03, Tr. 208-209) (Kennedy). In this case, however, there was a decreasing trend in €8s hehavior from
February through September 2003, and &8 was continuing to make progress as staff worked with her, which does
not suggest cyclistic behavior. (10-01-03, Tr. 219) (Kennedy); (10-08-03, Tr. 520) (Howard)., Other factors, such o5
breaks in instruction, ean also explain an increase in inappropriate behavior, (10-01-03, Tr, 220) (Kennedy),
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more with peers, using discrete trial teaching within a group format, doing more systematic
teaching in less isolated settings, and working on skills across a varicty of settings in school.
(10-07-03, Tr. 273-276) (Soluaga). Thesc things were possible because €8®.'s behaviors had
improved and caused less interference with learning than they had in May and June. (10-07-03,
Tr. 274-275) (Soluaga).

28, The strategies and approaches used by Autism Parinership did not alter the behavior
intervention plan that was in place for ®8® as part of her April 22, 2002 1EP. Jt. | Vol. 1 T 48
DTO0138; (10-08-03, Tr. 484) (Howard). Neither did these approaches significantly alter the
Recommendations for Behavioral Support that had been written by Mr. Pisor and shared with
Ms. @ and the daycare, cxcept (o enhance the use of certain techniques and refine the manner in
which certain strategies were used. (10-07-03, Tr. 63) (Soluaga), (10-07-03, Tr. 63-64, 166, 168-
170, 173-174, 195-196) (Parker). ¥ This alteration in strategies 1s not unusual in working with
children with autism,  (10-07-03, Tr. 197} (Parker). In fact it is typical for {unctions,
reinforcers, and procedures to change over the course of a functional behavioral ussessment,
(10-07-03, Tr, 198-199) (Parker); (10-07-03, Tr. 90) (Soluaga).

29. Al of the consultants from Autism Partnership engaped in an ongoing functional
behavioral assessment of 08 (10-03-03, Tr. 60-61, 64-65) (Leal); (10-07-03, Tr. 93, 19-2%)
(Parker); (10-07-03, Tr. 36, 90, 93) (Soluaga).” The approach used by Autism Partnership is
consistent with the position taken by the National Academy of Sciences “that behavioral
ntervention and ongoing behavioral assessment in the natural environment is the key 1o
treatment of" children with autism...breaking things down into small steps, teaching it
systematically, identifying the areas we needed to focus on, i.e. primarily social communication
skills.” (10-21-03 Tr, 65) (Freeman), The process used by Autism Partnership, which often
ocewrred during the course of instruction, included assessing behaviors as they oceurred,
discussing possible functions of the behavior, assessing the effectiveness of reinforcers with
DT, and modifying instruction accordingly, (10-03-03, 'Tr. 60-61) (Leaf); ( 1O-07-03, "T'r, 90-91)
(Parker).

30. The strategies, approaches, and methodologies used by Autism Partnership with ¥9ep.
were not reduced to writing for a variety of reasons, First, since Autism Parlnership was on-site
providing training and feedback to staff, such a report was not necessary in order for School
System staff to understand how to work with B&® (10-03-03, Tr. 97) (Leaf). In addition, the

= e

" “Ihese included enhaucing the reinforcement system used with GR, refining the token system being used, and
allering the implementation of certain techniques (such as the use of deep pressure and reinforcers, not requesting
eye contact in advance, but reinforcing it when it occurred, waiting three to five seconds instead of ten seconds with
regard to initiating activity, not always using a threc-step prompt, and not using a visual screen of the quiet chair)
(11-10-03 Tr. 56, 63-64)(Pisor); (10-07-03, Tr. 63-64, 166, 168-170, 173-174, 195-196) (Parker). Further, the
primary difference was that the procedures used were even less intrusive than those recommended by Mr. Pisor, {10-
07-03, Tr. 196) (Parker).

™ “The functional behavioral assessment used by Autism Partnership is the assessment method used in ABA and is
an cngoing teaching process. (10-21-03 Tr, 67, 68, 90) (Freeman): (10-07-03, Tr. 207) {Soluaga); {10-03-03, Te. 27}
(Leaf).
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strategies employed with €. were necessarily dynamic and changed with RD.'s needs such
that any report would need to be rewritten on a weekly or perhaps even daily basis to reflect
those alterations. (10-03-03, Tr. 98) (Leaf). When a person is conducting an FBA in real time
and is able to share that information with other professionals who are invaelved in the child's
instruction, it is not necessary that the FIBA be written down, as it is an ongoing process and will
likely change over time. (10-01-03, Tr. 197) (Kennedy). Reducing approaches to writing is not

something typically done because altering strategies, as a child changes, is part of the teaching
- process. (10-07-03, Tr. 254) (Soluaga). Significantly, @ was also remaining in the School
System, where the staff that would be working with her had been trained on how to (cach
effectively. (10-07-03, T'r, 255) (Soluaga). Nevertheless, Dr. Leaf expressed his willingness at
the 1EP meetings to generate a written document for Ms. @, but was informed by Respondent’s
counsel that the FBA needed to be completed by an independent, neutral person. Pet. T, 274, P
56; (1-13-04, Tr. 291-292, 301) (Lea). :

31, The focus of Autism Parinership's ongoing FBA was to first target &@0's most severely
self-injurious behaviors, and then turn to the milder forms of self-injury and other behaviors,
(10-03-03, Tr. 46, 51, 183) (Leaf). Hence, although behaviors such as tantrums were a concern,
they were not the initial focus of intervention. (10-03-03, Tr. 46, 51) (Leaf). The decision to
target 8D.’s most self-injurious behaviors first, such as head banging, was consistent with Ms,
®.’s continuous focus on addressing QOD.'s head banging behavior, Pet, T, 36, DT1394, 1395,
1396, 1397, 1398, 1399, 1400, 1402, 1402, 1407-1409, 1411, 1423, 1426, 1427; Pet. T, 36A, PP
21, 47-4%, 50-51, 53, 55, 57, 58, 59, 61, 62, 63, 67, 71, W7, 122, 130, V31, 132: (1-13-00 Tr. | 29-
131) (Ms. )5 (11-25-03, T'r, 190) (Fisher).

32, From February 18-21, 2003, Dr. Tracee Parker” and Danielle Baker from Autism
"artnership came to the School System (0 work with@oa@ (10-03-03, Tr. 53) (Leaf). The role of
Dr. Parker and Ms. Baker was to start addressing @2B's sclf-injurious behavior, assess possible
functions of the behavior, and begin to teach @0, replacement skills for her inappropriate
bebavior, (10-03-03, Tr. 57) (Leal).

33, Prior to arriving in the School System, Dr. Parker had spoken with Dr. Leaf and reviewed
historical information relating to €. dating back to the year 2000. (10-07-03, Tr. 34, 42)
(Parker). Among the records thal Dr. Parker reviewed were behavioral data collected on Z5W
since August 2002, with a particular focus on those data gathered from December 9, 2002
through February 3, 2003, (10-07-03, Tr. 42-43) (Parker). These records and data provided Dr.
Parker with background and historical information about @&#.’s behavior in the past, what form
that behavior took, what may have contributed (o those behaviors, what might be maintaining
those behaviors, what €8s escalation cycle appeared to be, and what things had potentially
reinforced MMR's behavior both in the past and present. (10-07-03, ‘Ir. 35-36, 54) (Parker).

* Dr. Parker received her Ph.D. from UCLA in 1990 in the area of learning behavior, (10-07-03, Tr. 143 {Parker),
Dr. Parker has over twenty years of experience in the area of ABA and has worked with individuals of all ages,
including children with autism and with severe behavior problems. She has alsu supervised programs of studenis
with autism for scheol districts and individual families. (10-07-03, Tr. 16-21, 28, 100-101) (Parker). Druring her
career, Dr, Parker has conducted over one thousand FBAs. (10-07-03, Tr. 24-25) (Parker).
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Based on this information, Dr, Parker hypothesized that the functions of @."s behaviors were:
denial of wanted items; attention related, including secking physical interaction; avoidance; and
frustration. (10-07-03, Tr. 44) (Parker)."*®

34. At the school facility, Dr. Parker and Ms. Baker met with Ms. Howard, Ms. Chaney,
@5 then-current teacher, Mr. Pisor, paraprofessionals who worked with @, and Ms. ®. 10
discuss @F., clarify questions Dr. Parker had, and obtain additional historical information
regarding @8, (10-07-03, Tr. 45, 59-61) (Parker); (10-08-03, Tr. 429) (Howard). Specifically,
Dr. Parker reviewed and spoke with Mr., Pisor about his recommendations for strategies to use
with @, and in fact, used his protocol along with @®.'s behavior intervention plan. (10-07-
03, Tr. 59, 63, 202-203) (Parker)."

35, When O, amrived on February 18, Dr. Parker and Ms. Baker first conducted a
“remforcement survey,” in which a variety of potential reinforcers were presented to €88, in a
varied manner and then withdrawn to ascertain to which @88 responded to favorably, (10-07-
03, Tr. 45-46) (Parker). These ilems and activities were then categorized from high-level
reinforcers  (most  preferred  items/activities) to  lower-level reinforcers  (less preferred
items/activitics), which were used to shape QF."s behavior, so that T.'s best behaviors were
rewarded by using the highest levels of reinforcers.  (10-07-03, Tr. 46, 48) (Parker)
Simultancously with their assessment, Dr. Parker and Ms. Baker implemented a program for
@&, in which they provided her the least amount of attention possible, used reinforcement for
appropriate behavior, began teaching some skills, and gradually increased demands. (10-03-03,
Tr. 58-59) (Lea).”  Finally, Dr. Parker and Ms. Baker provided training to School System staff,

“* Most children with significant behavioral problems have mulliple functions to their behavior, and this is true for
@R (11303, Tr. 310-311) (Leaf). Because this is a standard occurrence in the ficld, multiple functions of Oy
behaviors did not inhibit Autism Partnership's ability to provide an appropriste FBA to CGEID (1-13-03, Tr, 31 1-314)
(Leat). It further does not implicate in any way whether a tier one, tier two, or tier three FBA should be used with
her. (1-13-04 Tr. 243-44) (Kennedy). See Paragraph 66 below in the Findings of Fact for clarification of the nature
of “tiers" in FBA.

1 As is discussed infra, these alterations were not significant, (1007403, Tr, 63-64, 166, 168-170, 173-174, 195-
196) (Parker),

" In addition, Dr. Parker and Ms. Baker would present and withdraw items and/or situations to o, cither
purposefully or as they naturally oceurred in her day, in order to ascertain her response and determine whether or not
those things were antecedents or triggers to GB®.’s behavior. (10-07-03, Tr. 50-51) (Parker). When triggering
cvents occurred, they would then reinforce @ for the absence of disruptive behavior or presence of appropriate
behavior. (10-07-03, Tr, 51) (Parker). In this way, they were able to test their hypotheses about the funclions or
causes of (8."s behavior and also determine the effectiveness of reinforeers used with G, {16-07-03, Tr. 52-53)
(Parker).

* For approximately three days, other children in RP.’s class were instructed elsewhere while Dr. Parker and M,
Baker worked with @B, in her classroom. (10-07-03, Tr. 171-171) (Parker); (11-20-03, Tr. 77) (Chaney).
However, GO, still participated with the class in certain activities such as lunch and snack time, and was included,
to varying degrees, in other activities such as circle time, recess, and fine motor time, with her participation in such
aclivities increasing from February through May 2003, (11-20-03, Tr. 77-78, 190-191} {Chaney). In addition, Ms.
Howard, also a teacher credentialed to work with @i, was in the classroom every day with Dr. Parker and Ms.
Baker, (10-08-03, Tr. 393, 430) (Howard).



which not only assisted in building the School System’s capacity to work with €&, but also
provided an opportunity for @88 to generalize her behavioral changes with new and different
staff members. (10-07-03, Tr. 79-817 (Parker).

36.  During Dr. Parker’s time with @@, in February 2003, @2, exhibited a high rate of
behavior problems, was only able to wait for one minute, al most, witheut engaging in
inappropriale behavior, demonstrated little communication, displayed inappropriate eating
habits, had begun to make progress in transitions, had lower demands placed on her, would
attempt to “dart” outside and inside the classroom, exhibited head han;;,mg on padded surfaces,
and made little progress in her play skills. (10-07-03, Tr. 82-85) (Parker).™

37. On March 3, 2003, Ms., Howard contacted Ms, @ to inform her that Dr. Leaf would be in
the School System that week to work with K., and to ask whether @8, could stay late on that
Wednesday, and inquire as to whether Ms, @ would like to meet with Dr. Leaf, Pet. T, 5,
DTOO774; (10-08-03, Tr. 428) (Howard). That week, Dr. Leal and Ms.Boehm came to work
with G, for four days (10-03-03, Tr. 70, 72) (Leal). Dr. Leaf and Ms. Boehm assumed
different roles during this time, with Dr. Leal working directly with @QEF. while Ms. Boehm
provided training to staff as to the technigques being used by Dr. Leaf. (10-03-03, Tr. 72) (Leal).

3. Dr. Leal™s focus was lo increase the level of demands placed on @89, work on her
communication system in a more systematic way, cxpand her reinforcers, and teach @D, play
skills as a replacement skill for engaging in those inappropriate behaviors which were
hypothesized to oceur as a result of boredom. (10-03-03, Tr. 70-71) (Leaf). During that period
of time, . did exhibit some mild to moderate self-injurious behavior, such as heel to heel, and
knee tapping, as well as crying and screaming; however, she did not engage in any severe sell-
injurious behavior, (10-03-03, Tr. 72) (Leaf). Dr. Leaf was also able to increase the number of
reinforeers to which 8. responded, which is significant to children with autism, who need
external reinforcers for motivation to behave ;lpprnpriatel}-' and to learn. (10-03-03, Tr. 73-74)
(Leaf). As a result of the reduction in her self-injurious behavior and the expansion of
reinforcers, 8. was making behavioral progress. (10-03-03, Tr. 72) (Leaf).

m— —-rrmoia re s wm rormmmraan

The ability to increase demands is behaviorally significant because placing demands is often an antecedent to
behavior problems, and specifieally to some of @B, 's behavior, (10-03-03, Tr. 59) (Leaf)

““The FBA of Q. was not complete when Dr. Parker left in February, 2003, nor was it complete in August (10-07-
03, Tr. 20, 93) (Parker). “...[T]n working with a child like @38 and working with kids who have skills that they
needed to learn and have bchavtf.:r problems as a result of those skill deficits, you're going to teach them, and as
you're teaching them, you have to constantly continue to do a functional behavioral assessment, That's the only
wity that you can evaluate what's going on in terms of, is this child petting their needs met, and is this child
bencfiting from this, as well is [sic]...what kind of changes do we need to make to the program? You don't siar a
program and then continue to implement the exact same program day after day, because that doesn’t account for
progress. 50 as you pet changes in the child®s behavior, and the child makes progress and starts (o learn, you're
constantly having o revise and revamp your program to continue to meet the necds that the child has, which are
going to be ever-chunging.” (10-07-03, Tr. 90-91) (Parker),
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39.  On February 11, 2003, Ms. @ wrote Ms. Howard asking for an 1EP meeting to discuss
@5 “educational and behavioral progress.” (11-24-03, Tr. 236) (Ms. T.). Ms. @ stated the
meaning of the letter “was to say that nothing was working and I was at a point now with this
letter where I was going o po forward and demand the Marcus Institule because | had read
somewhere that if the county could not provide for your child that you had the right to put them
elsewhere,” (11-24-03, 'Tr. 236) (Ms. @). Ms. ®. indicaled her concerns reparding €2 's head
banging to Ms. Howard twice in February. Pet. 5, DTOOT70, 00772,

4. From March 17-25, 2003, €3 participated in the Marcus Institute's Qutpatient Clinic.
(Jt. I Vol. 1 1. 87 DT00712). This included a *“functional analysis to identify potential variables
maintaining inappropriate behaviors,” and a “brief analysis to develop interventions for SIB."
(Jt. 1 Vol I 'T. 87 DT00T12). The Marcus Institute collected 1260 minutes of direct observation
data and identified @E's “most prefecred stimuli and activities” that would decrease her
problem behaviors and “increase appropriate alternative responses.”  (Jt. 1 Vol 1 T. 87
DTO0712).  The data collected, but never shared with the School System, reveals tarpel
huh:wiumuh}r @0 a1 the rate of 2.45 per minule, (JG 1 Vol 1 DTOO712; (11-25-03, Tr. 127)
(Fisher)),

41, On March 25, 2003, Ms, Ramsey received a letter from the Marcus Institute, signed by
Mercedes Ebanks, Catherine Trapani, Henry Roane, and Wayne Fisher, which stated, “[Ms, @,
discussed the request to proceed with asking her local school district support [sic] for @805
placement at the Marcus Institute Behavior Center School,” See Joint 1, Vol. 1, T.87, DT00712.
In that same letter, the undersigned staff of the Marcus Institute indicated that children like (i
“have benefited from placement in this program,” (1d.)

42, Dr, Freeman presented the results of her evaluation at the March 27, 2003 (GP meeting,
(Jt. 1 Vol. 1 T. 88, DT00240-00242; Pet. T. 36, DTO1378-1384; Pet. T. 36A pp. 7-21): (10-2-03
Tr. 52-53) (Ramsey); (10-21-03 Tr. 72) (Freeman). The participants at that IEP meeting,
including, Ms. @., Dr. Fisher, and Dr, Teapani, all agreed with the diagnosis of autism, No one
challenged the tests Dr. Freeman administered, (Jt, 1 Vol 1 T. 88, Dro0240, 00241, 00246 Pet.
T. 36, DTOI378, 01383, 01404; Pet. T. 36A, pp. 6, 18, 21); (10-2-03 Tr. 75-77) (Ramsey); (10-
21-03 Tr. 73) (Freeman); (11-35-03 Tr. 189) (Fisher)). Although Ms. @. was accompaniced o the
March 27 IEP meeting by parent advocate, Jill Bender, there was no reference to an 1EE made by
anyone at the meeting. (10-21-03 Tr. 73) (Freeman),

43. Dr. Freeman’s evaluation resulted in a diagnosis that was accepted by all members of
@@ .’s 1EP team. (Ji. 1 Yol. | T. 88, DT00240, 00241, 00246; Pet. T. 36, DT0O1378, 01383,
01404; Pet. T. 306A, pp. 6, 18, 21); (10-2-03 Tr. 75-77) (Ramsey); (10-21-03 Tr. 73) (Freeman);
(11-35-03 Tr. 189) (Fisher). Further, Dr. Freeman’s evaluation report, including its
recommendations, was helpful and assisted the IEP committee as it developed appropriate
programming for 8@ (10-8-03 Tr. 470-471) {(Howard); (10-2-03 Tr. 53) (Ramsey); (11-20-03

' Dr. Fisher, however, was not generally present for any of these sessions, which were under the primary direction
of his colleague, Dr. Rome. (11-25-03, Tr. 123, 129) (Fisher).

2 While Dr. T rapani agreed with Dr. Freeman's diagnosis, she stated that her evaluation report was “very basic” and
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Tr. 141, 154) (Chaney). Dr. Freeman's evaluation complied with all standards of aceceptable
practice in the field, including the requirements of parental consent and involvement and IDEAs
evaluation procedures.™ (11-11-03, Tr. 21-23, 203-04) (Rostetter).

44, Atthe March 27, 2003, IEP meeting, Ms. @ repeatedly referred to her concerns regarding
@iB.’s potential for injury from banging her head and wanted to address GEI's behavior
exclusively. (12-30-03 Tr. 236) (Ms. @.); Ju. 1, Vol. 1 T. 88, DT00241: Pet. I, 26, DTO1200-
12015 Pet. Supp. T. 36A, p. 21) (1-13-03 Tr. 129-131) (Ms. T.); (Pet. Supp. T. 36, DT1394,
1395, 1396, 1397, 1398, 1399, 1400, 1402, 1402, 1411, 1423, 1426, 1427; Pet. Supp. T. I6A, Pp.
21, 47-48, 50-51, 53, 55, 57, 58, 39, 61, 62, 63, 67, 71, 97, 122, 130, 131, 132) (11-20-03, Tt
166-167) (Chaney).” Jill Bender, as parent advocate, supported Ms. @.*"s position. (Pet, Supp.
T. 36, DT1407, 1408, 1409; Pet. Supp. T. 36A, pp. 83-84, 87, 89). Any and all concerns that
Ms.&¥. expressed were addressed by the School System, {11-10-03 Tr. 49-54) (Pisor). Strategies,
including positive behavior interventions (o address the interfering behaviors should and, in fact,
were discussed at @3's 1EP meetings, (10-08-03, Tr. 483-484) (Howard). The meeting was
adjourned because Ms, @. did not want to proceed with an eligibility determination, the
development of goals and objectives, or placement recommendations. (Ju I, Vol 1T, 88, DT
00251-252; Pet, T, 26, D'T01222-1223; Pet. Supp. 36A, pp. 132-135).

45, During the course of the March 27, 2003, IEP meeting, Ms, @ expressed concern
regarding G@."s selfinjurious behavior, und indicated her desire for @WP. 1o be placed in a
program at the Marcus Institute.”® Ms. © informed the IGP team that as@®, had been under the
carc of the Marcus Institute for two years and that she wanted the School System to pay for OOP
to attend a behavioral intervention program at the Marcus Institute. Ms. Bender reiterated tha

that i would not allow her to “design more than genera) recommendations or prenerit] poals" (12-30-03 Tr. 142
143) (Trapani).  However, [, Trapani does not base her eritique of Dr. Freemon's veport onoany standards or
requirements under the law, (12-30-03 Tr. 142-143) (Trapani).  Morcover, new paaks and objectives were not
writlen in the March or the June 1EP meetings, and De. Trapani dicl not participate in the August 1EP meeting, such
that she could ascertain whether the information available to the committee was adequate o Jevelop goals and
objectives, (12-30-03 Tr. 190 ~191) ( Trapani).

I faet, Ms. Bender stated that “we’ve all seen Dr. Freeman's report, and [ think that we could all probably agree,
Ldon’t think there's going to be a debate as to a category of eligibility.” (Pet. T, 36, DTO1378; Per, T, 164, p. 0.

" As a result of 1 request from Ms. @ that an TEP meeting be held to discuss KB “educational and behavioral
progress” in Fayelte County, the School System convened an IEP meeting on March 27, 2002, Al no time prior to
the March 27, IEP meeting did Ms. Chaney inform Ms. @ that the School Systemn had predetermined o reject her
tequest for the Marcus Institwte, (11-20-03, Tr, 183} (Chaney).

* Ms. @ was accompanied to the ﬁlcr:ling by Jill Bender, a parent advocate from the Zimring & Smith law firm, as
well s Drs, Wayne Fisher and Cathy Trapani from the Marcus Institute. In addition, Dr. Freeman and Dr, Leaf
viere in attendance to discuss their work with (980 (10-02-03, Tr. 61) (Ramsey),

* Although G8.’s grandmother, Wl tcstificd that anly one side (the Schonl System) was able to speak at
the meeting, the transcripts of the meeting reflect that Dr. Fisher spoke at length abour the Marcus [nstinme,
reviewed the treatment that they conduct, and made a recommendation for his pro pram prior to leaving the meeting,
{11-14-03, Tr. 177).
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Ms. @ was requesting placement at the Marcus Institule, and stated that Ms. @ might privately
place @. and seek reimbursement from the School System. Dr. Fisher of the Marcus Institute
discussed removing @ from her placement in the school setting to an all day program at his
institute, which constituted a change in placement. {10-2-03 Tr. 125) (Ramsey), (Ju I, Vol. |, T.
88, DT00247; Pet, Supp. T, 36, DT 1410; Pet, Supp. T. 36A, p. 91),

46, Dr. Fisher”, recommended a four-month placement of @G at the Marcus Institute where
(@®. would be treated in a day program. (Resp. 'T. 13, p. 00053; (11-25-03, Tr. 132) (Fisher)).
At no time during the March IEP meeting did Ms.d, or anyone on her behalf, request an
independent educational evaluation or a functional behavior assessment of & (11, Vol 1, T
88, Pel. T, 26; Pet. Supp. T. 36; Pet. Supp, T, 36A) (10-02-03, Tr. 75-77) (Ramsey). The School
System stated that it would need to review the current 1EP and consider a continuam ol
placement options before making a determination of placement for €000 (Pet, T, Yoa, p. 134),
Afler Drs. Fisher and Trapani lefl, Ms. @, elected to stop the meeting because she wanted o
continue discussing placement of @80 with Drs. Fisher and Trapani present. (See ). 1, Vol, 1,
T. 88, DT00251-00252; Pet. Ex. T. 26, DTO1200-1201; Pet. Supp. T. 36, DT1428; Pet, Supp. 'T.
30A, p. 1355 12-30-03 Tr. 236 (Ms. T.)) (Jt. 1, Vol. 1 T. 88, DT00251-252; Pet. T, 26, DT01222-
1223; Pel. Supp. T. 36, DT01428; Pet, Supp. T, 36A, pp. 132-135). The School Syslem apreed
to reconvene the TEP meeling at a later date,

47, Prior to the conclusion of the March IEP meeling, Dr. Freeman cautioned against
removing €8P, from the School District and her natural environment since they were getting her
behaviors under control and she was showing acquisition of skills in that environment, Pel,
Supp. Ex. T. 36, DT 14115 (10-21-03 Tr. 80) (Freeman). According to Dr. Freeman, placement
of @8 at the Marcus Institute would be contraindicated, (10-21-03 Tr. 84) (Freeman).

48, Dr. Freeman also opined that it would be contraindicated to remove @30 from her
program in Fayette County. (10-21-03 'T'r, 75, 84) (Freeman). One reason for that opinion is that
focusing on behavioral excesses should not be the focus of GDEY's program. {10-21-03 Tr. 35,
45) (Freeman). The program at the Marcus Institute focuses on the excesses and reflects of a
lack of understanding of how children with autism develop. (10-21-03 Tr. 17) (Freeman). As
Dr. Freeman stated, “any treatment for that [hitting head on the floor) just focuses on getting rid
of the behavioral excesses is not going to be successful. The treatment has to be on giving her
another way of communicating that same point, giving her another way, giving her some control
over her behavior, the tantrums, giving her a way to regulate behavior, the focus has to be on
teaching replacement behaviors, and that's why we get behavioral excesses in children with
autism is because they have these deficits, and you can’t talk about one without the other.” (10-
21-03 Tr. 70-71) (Freeman),

“Wayne Fisher, Ph.D., is the Executive Director of the Kennedy KreigerMarcus Institute Behavioral Center, o
professor at Johns Hopkins and Emory University and editor-in-chief of the Journal for Applied Behavioral
Analysis. Dr. Fisher pioncered many of the now-established lechniques in functional assessments (FA). He

supervised the Marcus assessments to deterrnine the necessity of G.s needs for a FA. (11-25-03 Tr. 70-7 1)
{Fischer); R-13; R-90.

20



49.  Ms. @, as well as advocates on her behalf, asked for placement at the Marcus Institute on
a number of occasions. At the March 27, 2003 IEP meeting, Ms. Bender gave the School
District notice that it may be necessary to privately place @8, and seek reimbursement for that
placement. (See Ji. 1, Vol. 1, T. 88, DT 00252; Pet. Supp. T. 36, DT 01407, 01409, 01429 Pet.
Supp. T, 36A, p. 136).

50. On March 31, 2003, Mr, Zimring, Respondent’s counsel, wroie a letter (o Fayette County
Superintendent Decotis in which he stated that at the March 27, 2003 [EP meeting, the team
“sought to secure an immediate intervention through a limited placement at the Marcus Institute,
Atlanta, Georgia.” See Pet. Ex. T4, DT01163, emphasis added. That letter repeatedly refers to
the Marcus Institute as a placement, It also indicates that a transition grant would be available to
assist in the provision of services at the Marcus Institute, (1d.)

51, Subsequently, on April 15, 2003, Mr, Zimring sent a letter to Sam Harben, General
Counsel for Fayette County Schools indicating that the Marcus Institute had made a
recommendation that the self-injurious behaviors of @, be immediately remediated through an
appropriate placement. (See Pet. T4, DT 01145 - 01 lei}.s" Also on April 15, 2003, Mr. Zimring
sent a letter to Mr. Weatherly stating that a previous letter sent by Ms, Fain was accurate in that
(he letter said that Ms,@ sought placement al the Marcus Institute. (See Pet, T 4, DT 01 142),
Neither letter written by Respondent’s counsel on April 15 expressed disagreement with a
School System evaluation or requested an TEE,

52, Then, in a letter to Mr. Weatherly on May 20, 2003, Mr, Zimring wrote, *[W]e believe
that the child has been improperly served ... and that the child requires extended school year
(ESY) services in the nature of immediate intervention in a strict behavioral reinforcement
program. In that regard, we request that the District agree that (@EP] receive the services at the
Marcus Institute to initiate and/or continue the Behavior Intervention Plan activities and all
necessary related services, beginning on June 2, 2003 ... See Pet, x. T, 4, DT 01127-01128,
The fetler went on to say, “In addition, we identify that we make this request consistent with our
carlier and conlinuing notice that the District provided inappropriate services and we might scek
private or substitule services and the District’s reimbursement for such services.” .oal DT
01128, * The School System’s counsel responded to Respondent’s counsel on May 21, 2003 and
May 28, 2003, confirming that Respondent had requested placement at the Marcus Institute.
(See Pet. T. 4, DT01125-01126, 01117-01118),

23, On June 2, 2003, the School System received a letter from Mr. Zimring indicating that
“Ms. @ is willing to consider the Fayette County BSY program in comparison to the Marcus
Institute recommendation but must first be provided with the courtesy of having it presented and
deseribed. This can be done on an interim or full summer basis. She also wants o have the

" The letler further indicated that the costs of that placement are significantly less than what they have been in the
past and the costs of that placement are subject to the grant program from the state, (Id. at DT 01146).

“In response to Mr. Zimring's letters, Mr, Weatherly's letters sent on May 21, 2003, and May 28, 2003, on behalf of
the School District, reiterated that Respondent had requested placement at the Marcus Institute. See Pet, Bx. T. 4,
DTOI125-01126, 01117--01 118,
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Marcus placement considered also on an interim and ESY basis.”  10-2-03 Tr. 96 (Ramsey); Pet.
Ex. T. 4, DT 01115, There was no reference in the June 2™, 2003 letter to an IEE, Pet. Ex. T, 4,
DTOLLIS-T116; 10-2-03 Tr. 96-97 (Ramsey). Moreover, there was no challenge to any
evaluations or assessments done by the school or school system, Id.

54. In a letter sent to Pelitioner on June 3, 2003, Mr. Zimring stated, “I reference our
conversation concerning a meeting and the placement for (@) Pet. Ex. T. 4, DT 01113,
cmphasis added. He went on to say, “I regret to learn that though the District will allow my
client to appear and to hear about the proposed services, and to bring with her individuals from
the Marcus Institute to argue for that placement, that this will not occur,” 1d., emphasis added.
There was no mention of an IEE in this letter. Id.; 10-2-03 Tr. 97-98 (Ramsey).  Mr.
Weatherly's response, also sent June 3, 2003, included a recollection of the telephone
conversation that took place that day in which both parties agreed that “a meeting should be
convened to discuss ESY services, including [@Ps] request for placement at the Marcus
Institute for “inlerim placement’ BSY services.” Pet. Ex. T. 4, DT 01111, Mr. Weatherly also
reiterated what he said in the telephone conversation, specifically, “I would surmise that it would
certainly not be unreasonable for my client (o take the position that {38 's] placement at Marcus
wis not necessary given her apparent success in the District’s program,” 1d,

55, On or around June 2, 2003, Ms. @ provided the School System with a letter from the
Marcus Institute providing information regarding the clinical evaluation it had conducted for
DT, and recommending that she attend the Institute’s Severe Behavior Disorders Program.,

36, An IEP meeting was held on June 4, 2003, which was audiotaped and transeribed. The
purpose of the meeting was to discuss BSY services for €08, as well as cligibility.”’ At this
meeling, Ms. 8 again requested that @ be placed at the Marcus Institute over the summer
where a behavior intervention plan (“BIP”) for M®D would be developed. ESY services were
proposed for 25 hours per week, with transportation provided. In addition, six sessions of parent
counseling/training were offered from June 9, 2003, to June 27, 2003, and eight sessions from
June 9, 2002, to August 7, 2003, Although not agreeing (o the [EP, mom agreed (o bring @@y, to
school beginning June 9. At the June 4, 2003 IEP meeting, Mr. Zimring also requested
placement for @ED at the Marcus Institute and gave notice to the School District that Ms, €.
disagreed with the program being provided by the School District and indicated that Ms, 8 may
seek private services and public reimbursement for them. See Joint 1, Vol. 2, T. 112, DT00313:
Pet. Ex. T. 27, DT 1259-1260; Pet. Ex. I\ 27A, p. 52; P. Ex. T. 27, DT 1279-1280: Pet. Ex. T.
2TA, p. 86.

57, Atthe June 4, 2003 [EP mecting, no request was made by Respondent or her counsel for
an IEE. 10-2-03 Tr. 99 (Ramsey); Sce also Joint 1, Vol. 2, T. 112; Pet, Ex. T. 27; Bt Ex. T.
27A. Atno point during the March 27, 2003 or the June 4, 2003 IEP meetings did Ms. @ or her
altorneys, advocales or other representatives request an IEE or an FBA. Furthermore, Ms, @

®The letter is duted March 23, 2003, but was not provided (o the Sehool System until almost two months Iater,

™ Attendees at the meeting inciuded: Ms. @ @@'s prandmother; Mr. Zimring, Petitioner's atlorney; Ms. Fain,
Respondent’s attorney; Dr. Leafl and Dr, Trapani.
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never indicated that the School System had conducted an evaluation with which she disagreed,
(Id.) On June 6, 2003, Mr. Zimring sent a letter to Ms. Fain, (See Pet, T. 4, DT 01103). In that

58. @ first requested an [EE on June 9, 2003, when Mr. Zimring sent a letter to Ms, Fain,
in which he made a request for an IEE, (Pet. T, 4, DT 01 102)_'52 That was the first time Ms, (B
or amyone on her behalf first requested an IEE. (10-2-03 Tr, 101) (Ramsey).

54, After reviewing that letter, Ms, Ramsey asked The Weatherly Law Firm to send a letter
o Mr, Zimring to clarify which evaluation they were challenging since Mr. Zimring's letter did
not identify the evaluation challenged, Sce Pet. Ex, T 4, DT 01099 10-2-03 Tr. 102-103
(Ramsey). As such, the letter stated, “My client is unaware of an evaluation thal has been
conducted that would trigger your client’s right to an independent educational evaluation at the
Marcus Institute, Further, 1 dispute your contention that your client has requested an 1EE since
the Spring.  As you well know, your client has been requesting, R 's] placement at the Marcus
Institute, which provides a minimum three to four month analog [sic] functional analysis and
reatment program.” (Ld, at DT 01099),

60, On June 20, 2003, Mr. Zimring, without identifying a contested evaluation, stated *...my
client, in the absence of an existing FBA/BIP provided notice of an independent evaluation/FBA
to be provided at the Marcus Institute on June 9, 2003, (Pet. ‘1. 4, DT 010953, Mr. Zimring
further informed the School District™s attorneys that “your client had the option of ensuring the
provision of the independent evaluation we sought or secking due process.” 1d.

61.  Having failed to identify the evaluation with which the family was in disagreement, on
June 25, 2003, the School District again asked that Mr. Zimring specify the evaluation that he
believed was inadequate for @IP. Otherwise, the School District stated that it had ne option but
to request a hearing in order to address the legitimacy of @8’s request for an 1EE and to
determine exactly what evaluation @B, felt was insufficient. (Pet. T. 4, DT 01094). G has
never provided any clarity on this point, and the School District had no knowledpe or
understanding of what evaluation was being challenged on June 25, 2003, (10-2-03 Tr. 187)
(Ramsey). Ms. Ramsey authorized Ms. Fain to write a letter on June 25, 2003, requesting a due
process hearing. (10-2-03 Tr. 104) (Ramsey); (See also Pet, T, 4, DT 01094),

62, On July 10, 2003, in the absence of a response from @B identifying the evaluation being
challenged, the School District filed a hearing request, which request was amended on July 11,
2003. (Ji. 1, Vol. 2, T. 117, DT 00322 - 00332); Pet. T. 118, DT 00333 - DT 00349).%*

=

* Prior to that time, @, spoke of the Marcus Institute’s program as an educational placement she was rying (o
seeure through the [EP process. The discussions during IEP meetings and in correspondence did not put the School
System on notice of a parental request for an TEE, Consistent with standards of acceptable practice in Lhe field, the
School District did not interpret the parent’s request as one lor an TEE unti] the June 9 letter was received. (11-11-
03, Tr, 37, 40-43, 45, 56-57) (Rostelter)

“' The request was made by Clemene Ramsey, Executive Director of Exceptional Children’s Services, on behalf of
and with authorizalion from the School District Superintendent, Dr. John DeCotis. Among the issues identified for
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B. Expert Analysis of Functional Behavioral Assessments (FBA’s)

63, While a psychological evaluation is a diagnostic evaluation that compares a child such as
&P, with other children, a functional behavioral assessment is a teaching process that looks at a
child in relationship to his own behavior and is not comparative in nature. (10-21-03 Tr. 10, 89-
L . arty O i

90% {Frecman).

64 A functional behavioral assessments (FBA) is one of the specific approaches and
applications derived from the larger methodology of applied behavioral analysis. (11-25-03, Tr,
148) (Fisher). Applied Behavior Analysis (ABA) is an instructional methodology based on
learning theory that is used to remediate behavioral difficulties and to teach skills. {10-03-03, 't'r.
23) (Leaf). ABA also encompasses a variety of teaching and behavior management techniques,
including diserete trial teaching (D'IT), chaining, desensitization and prompt fading. (10-07-03
Tr. 241-43) (Parker). ABA bas as a fundamental premise that behaviors are learned, and this
learning is affected by events that precede and follow behaviors, (10-03-03, Tr. 26) (Leal). Just
ns behaviorists belicve that behaviors can be Jearned, they similarly believe thar they can be
unlearned through changing environmental consequences to the behavior, (10-03-03, I'r, 26)
(Leaf).”  Principles of ABA can be used with individuals ol any age, but have specifically been
recognized for their effectiveness in the treatment of children with autism, (Pet, Supp. T 52,

DTO2107)™ (10-03-03, Tr. 9-10, 26-27) (Leal).

65.  Use of an FBA™ s a strategy that synthesizes the ABA practices utilized by behavior
analysts and special educators over the last forty-plus years in their efforts to resolve behavioral
problems of individuals, (10-01-03, Tr. 45-47) (Kennedy). Specifically, an FBA is the process
ol looking at the potential functions or causes of problem behavior, developing hypotheses about
the causes of such behavior, and augmenting or modifying instructional techniques for the
student based on those hypotheses, (10-01-03, Tr. 42-44) (Kennedy). The process is ongoing as
one works with the child so as to continuously identify, develop, and provide reinforcers,
identily functions of behavior, and systematically teach replacement skills, (10-03-03, Tr. 30-
31) (Leal).  Additionally, an FBA involves the development and the implementation of an
intervention program, and assessment of the effectiveness of that program and modification of its

resolution was a determination of what evaluation or FBA was being contested by Respondent. (Jt 1, Vol 2, T, 117,
DTO0327-00328).

* Dr. Freeman has had an extensive backgtound in teaching and training professionals, teachers and parents in
evaluations of children with autism and the use of FBAs of children with autism,

" For example, ulilizing principles of ABA, one would provide the Teast amount of attention to # child when Ly
are engaging in disruptive or self-injurious behavior, remaining as neutral as possible, while keeping them safe, (10-
03-03, Tr. 27) (Leaf). During this treatment, reinforcement is also developed and provided, so that inappropriate
behavior is stopped and appropriate behaviors are reinforced. (10-03-03, Tr, 27-28) (Leat).

% This exhibit was inadvertently noted as withdrawn in the Janvary 22, 2004 correspondence 1o the AL) though the
parties had stipulated 1o its admission.

“" The term “functional bebavioral asscssment” was coined by Ralph Horner, a professor at the University of
Oregon, (16-01-03, Tr. 46) (Kennedy).
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strategics as the individuals® behavior changes, (10-07-03, Tr. 78) (Parker); (10-21-03 Tr. 90)
(Freeman); (11-12-03, Tr. 63) (Babeock); (11-25-03, Tr. 164-165) (Fisher); (11-20-03, Tr, 53,
55) (Chaney). In fact, FBAs can be ongoing over a period of years, (11-25-03 Tr. 176-178)
(Fisher)

60, There are three tiers of FBA’s generally recognized in the field. (10-01-03, Tr. 48)
(Kennedy), (11-10-03 Tr. 14-16) (Pisor). During a tier onc FBA, the behavior analyst or
cducator reviews the child’s educational records and interviews pertinent stafl in order to
develop hypotheses about envirommental events that might influence the child's problem
behavior.  (10-01-03, Tr. 48) (Kennedy); (10-03-03, Tr, 40-41) (Leaf). During tier two, also
called a descriptive analysts, the analyst or educator expands on the tier one activities to include
direet observation of the child’s environment in order 1o determine potential antecedents or
triggers to the behavior and to look at the consequences, or things that occur afler the child
engages in the behavior,  (10-01-03, Tr. 48) (Kennedy), (10-03-03, 'Tr, 41) (Leaf). Tier two
FBAs often follow up on the hypotheses thal are generated from a tier one FBA, (10-01-03, Tr,
49) (Kennedy). Based on the hypotheses generated from tier one andfor tier two activities,
instructional methods are altered for the student in order to determine whether the hypotheses are
correct. (10-01-03, Tr, 49) (Kennedy). A tier three FBA, often referred o as analogue
lunctional analyses or experimental analyses, typically oceurs in a clinical, artificial setting with
which the child is unfamiliar, (10-01-03, Tr. 50) (Kennedy) (10-03-03, Tr. 41) (Leaf). In these
analyses, the experimenter direetly manipulates certain consequences in relation to the problem
bebaviors, (10-01-03, T50) (Kennedy).

67 In all levels of FBAs, one is attempting to identify the antecedent to the behavior,
develop hypotheses about the functions or causes of the behavior, and test out those hypotheses,
(10-03-03, 'Tr. 41) (Leaf). Despite these commonalities, the more informal, less scientific
methods used in tier one and two analyses are contrasted with the procedures used in tier three
analogue functional analyses, where experimental precision is often exalted such that, for
example, charts are developed to reflect the occurrence of each behavior for each function that is
tested in the experiment.  (10-01-03, Tr. 137) (Kennedy). For a student with disabilities, tier
three FBAs can represent a change in placement because the child must be moved to the clinical
setting. (10-01-03, Tr. 210) (Kennedy).

68.  Tier one and two analyses have a high degree of ecological validity because they look at
the child's behavior in the natural cavironment in which the behavior occurs. (10-01-03, Tr. 52-
53) (Kennedy). However, they have a lower degree of methodological rigor in identifying
experimentally the cvents that might be triggering the problem behaviors. (10-01-G3, Tr. 53
(Kennedy). Conversely, tier three analogue functional analyses have a high degree of rigor and
methodological precision, but are divorced from the actual environments in which the child is
misbehaving, (10-01-03, Tr. 54) (Kennedy). While it can be assumed that valid information is
essential to developing sound hypotheses and interventions, the validity®® and reliability™ of

" Validity relates to the extent to which what ¥Ou arg measunng is the true phenomenon of interest, (11-25-03, Tr.
46} (Fisher),

" Reliability is the accuracy of measurement, (11-25-03, Tr. 45) (Fisher).
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information need not reach scientific and publication standards for purposes of FBAs to assist
children with disabilities in leaming, (10-01-03, Tr. 223) (Kennedy); (11-25-03, Tr. 44-45)
(Fisher). For example, professional standards do not require a standardization process or
cstablished inter-rater w:listbiiitj,'."'"'}1 (10-01-03, Tr. 223) (Kennedy); (11-25-03, Tr. 44-435)
(Fisher). Rather, professionals may establish sufTicient reliability and validity by “triangulating”
information—looking at multiple sources of information such as records review, interviews and
direct obscrvations and determining whether that information is consistent across sources. (10
01-03, Tr. 211} (Kennedy).

Gy, While there is no standard as to the order in which the tiers must be used, the consensus
in the field of special educators and behavior analysts is that a tier three analysis is used after tier
one and two analyses have been tried without suecess over time or yield no clear ideas as to why
the problem behaviors are occurring.  (10-01-03, Tr. 50-51, 54, 208) (Kennedy). There is no
literatwre to support the superiority of one approach over the other; however, there is a large
body of literature that supports the effectiveness of FBAs in the natural enviromment where the
behaviors oceur, e.g. conducting the FBA in the educational setting in order to address behaviors
that oceur there, (10-01-03, Tr. 179, 237) (Kennedy); (11-25-03, Tr. 70) (Fisher); (1-13-04 Tr.,
236) (Kennedy). Notwithstanding the lower degree of experimental rigor associated with tier
one and two analyses, the hypotheses made under any tier, including tier three analyses, are the
professional best guess of the edueator or bebavior analyst, (10-01-03, Tr, 54-55) (Kennedy), A
reduction in the behavior problems may indicate that a hypothesis is ultimately correet. (10-01-
03, Tr. 55) (Kennedy); (11-24-03, Tr. 92-93) (Bankieris).

70. The FBAs conducted by the School District were a method used to identify target
behaviors, their causes, and which reinforcers may be used to extinguish unwanted behaviors, '
(F1-11-03, Tr. 33-34, 95-96) (Rostetter). They involved data collection, through observation and
the adjustment and refinement of teaching sirategies, based on judgments resulting from the
observation, (11-11-03, T'r. 14-20) (Rostetter). This use of FBAs as an educational method is an
accepled practice in the field. (11-11-03, Tr. 14-20, 33-34, 95-96) (Rostetter). Educators must
be able to engage in this activity to cducate children, both with, and without, disabilities, (11-11-
03, Tr. 14-20) (Rostetter). As a practical muller, teachers need to be able to modily, adjust, and
alter teaching methods on an ongoing basis based upon the impact the teacher is having on the
child’s education. (ld.) For example, a teacher must be able to change or adjust methods if
homework that is returned on Monday morning reveals that the previous week’s instruction was
unsuccessful. (11-10-03, Tr. 228) (Rostetter). Similarly, for a child with behavior problems, the
teacher must be able to change reinforcers on an ongoing basis, as needed, as conelusions change

" Tnter-rater reliability or inter-observer agreement is the extent o which two or more individuals apree on the
occurrence or nunoceurrence of particnlar behaviors. (10-01-03, Tr. 223) (Kennedy); (11-25-03, Tr. 43) {Fisher).
Unlike the clinical environment in which analogue functionz] analyses are completed, there are practical Hmitations
to a school district’s ability to collect inter-observer agreement data. (10-01-03, Tr. 212) (Kennedy). For example,
school districts typically do not and cannot have multiple people following around and observing one child
throughout the day for purposes of collecting inter-rater reliability data. {10-01-03, Tr. 212) (Kennedy),

"' 1t was an intervention, a method that was used to implement .= 1EP. (11-11-03, Tr. 33-34, 9596, 207)
{Rostetter)
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about the antceedents to behavior, or as a reinforcer ceases to have the desired impact on
behavior. (Id)

1. Given the integral nature of FBAs o teaching, it is impractical and not required that
school systems secure parental consenl for a FBA, a process that teachers engage in on a day-to-
day basis. (10-08-03, Tr. 465) (Howard); {11-10-03 Tr. 23) (Pisor). Moreover, professionals
must retain flexibility during the various stages of the FBA process, eg., aliering or
discontinuing data or interventions, as is consistent with good teaching and standards of
acceplable practice in both education and behavior analysis. (10-01-03, Tr. 203-205) (Kennedy).
Otherwise, educators would be forced to convene an IEI' meeling every time they wanted (o
change the interventions used with a child, which in @®.'s case, could require multiple 1EP
meelings in one day. (10-01-03, Tr. 204) (Kennedy). Further, imposing a prior consent
requirement before a behavioral consultant could assist a teacher in identilying stratepies (o
address problem behaviors in the classroom would limit drastically the School Systems' ability
to intervene as quickly as possible and would, in cases where a parent might withhold consent,
preclude effective intervention, (11-10-03 Tr, 23-24) (Pisor).

12, "The FBAs conducted by the School District complied with standards of acceptable
practice in the field. They were consistent with the description of FBAs in the literature, they
identified and addressed the targeted behaviors, and there was ongoing communication with the
parent reparding what was going on.  (11-11-03, Tr. 36-37, 203-04) (Rostetier).  Further, the
ultimate test o’ whether the information collected as part of the FBA iy sulliciently reliable,
accurale, and appropriate, is improvement in the child’s behavior,  (10-01-03, Tr. 212-213)
(Kennedy),”

73.  Dr. Kennedy observed €8 in person on two occasions, once in the Spring of 2003 and
again in late September 2003, and reviewed videotapes bl her from the early Fall of 2002, (10-1-
(03 T. 74-76, 85-86)(Kennedy). He found that, as a result of the School System's FBAs, WP, is
now able Lo tolerate instruction "impeccably” and work at @ much higher level of instructional
demand. (10-1-03 T, 74-76, 87-88)(Kennedy). Further, it is evident (hat G5 behaviors are
being resolved in her current placement. (10-1-03 T, 108)(Kennedy). By comparing his
obscrvations on these two occasions and based on his extensive background in FBAs and
experience in public schools, Dr. Kennedy opined that @, was doing "very, very well in her

™ Although Respondent has argued that without gencralization to all settings, an FOA is inappropriate, the School
System's experts disagree: 1 do not feel because there's not peneralization that treatment’s not effective. . In an
ideal world, I would love generalization across all settings. But often we're not given an ideal world and we don't
have the power (o make things happen across all settings.” (1-13-04, Tr. 348) (Leaf). In this case, an cffort to
achieve generalization is what drove Autism Partnership’s contact with Ms. @ including invitations for her to
observe, offers 1o (rain her in the evenings and to come into her home on weekends, and Dr. Leaf™s book was given
to her, and obscrvers went into @'s daycare, (1-13-04, Tr. 348, 352-354) {Leaf). The fact that one does not have
generalization in the home or other environinents over which the School System has no control dees not render what
veowrred in school ineffective or inappropoate. (1-13-04, Tr, 348, 353-354) {(Leal).
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current placement” such that there is no rationale for a more intrusive tier three analogue
functional analysis at the Marcus Institute. (10-1-03 T, 89, [ 10)(Kennedy).”

C. Data collection in ABA and expert perspectives and disagreements

74, Data is a fundamental part ol ABA including the program that Autism Partnership was
using with @@ (10-03-03, Tr. 103) (Leaf); (1-13-04, Tr. 305) (Leaf), " There are methodical
differences in how data is collected, ie., what kind of data is taken, and when. (10-03-03. Tr.
103) (Leal); (1-13-03, 'Tr. 305) (Leaf).  Further, there are a variety of forms that data can take.
This includes anecdotal data, or written information about the occurrence or nonoccurrence of
behavior that is often presented in a narrative or senlence structure.  (10-01-03, Tr. 215, 229)
(Kennedy); (10-08-03, Tr. 311) (Soluaga).

5. BExpert testimony presented reveals a methodological disagreement as to how to conduct »
functional behavioral assessment. (01-13-04, Tr. 292) (Leaf). The [irst differcnce relates 1o
whether they should be conducted in an artificial setting or in a more natural setting, (01-13-04,
Tr. 293) (Leaf).  With respeet to location, it is Autism Partnership’s preference to provide
intervention in the most natural setting possible il functions of behavior can be identified and an
elfective plan developed to address the behavior.  (01-13-04, Tr. 293) (Leaf). A sccond
difference relates to the introduction of provoking stimuli, which occurs at the Marcus Institute.
(01-13-04, Tr, 293) (Leaf). Finally, there is a methodological difference between data—what
kind of data is taken and when. (01-13-03, Tr. 305) (Leaf). While all three tiers of FBAs
develop hypotheses and test hypotheses, the methods by which they go about these tlasks differ,
(O1-13-04, Tr, 293-294) (Leal).

76, For the first eight school days of Autism Partnership’s ongoing FBA (Feb. 18-21, 24-27),
Dr. Leal made a professional judgment not 1o collect systematic data, although Dr. Parker did
take notes that included information about the behavior she saw in February. (10-03-03, Ty, 132-
133) (Leaf); (1-13-04, Tr. 323) (Leaf); (10-07-03, Tr, 151) (Parker). The primary reason for this
decision was to ensure G’s immediate safety and provide swill intervention rather than using
that critical time to develop a data collection system. (10-03-03, Tr. 132-133) (Leaf); (10-20-03,

™ Dr. Kennedy reviewed the literature in the field regarding the use of furctional behavior assessments in public
school settings. (1-13-04 Tr. 188-90) (Kennedy). Although Respondent argued otherwise, there is a very larpe Ly
of well-known literature in the Feld, contributed to by dozens of researchers, on the use of FBAS in public schoals
with children with behavior problems. (1-13-04 Tr, 188-89) (Kennedy). Dr, Fisher is not known to have
contributed to this body of literature. (1-13-04 Tr. 189) (Kennedy). There is very strong support in the professional
literature for the use of FBAs in the public schools o address the needs of children with bebavior problems. (1-)3-
04 Tr. 189-91) (Kennedy).

Autism Partnership staff has been very effective in its work with Q05 They used valid measurement procedures,
they worked with €3 in the natural sctting, and they achieved substantial reductions in the problem behaviers.
Their program has been very effective. (1-13-04 Tr. 241-42) (Kennedy).

" The information reported by Autism Partnesship consultants regarding @0 's behavioral improvement was

corroborated by the ongoing data that was being collested and conversations with School System staff, {10403-03,
Tr, 90) (Leal),
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AW, was completed by Dr, Mitchell Taubman,

Tr. 89-90) (Taubman); (1-13-04, Tr. 304) (Leaf). Instead, a system was developed and utilized
once @®P.’s behavior was at a safer level, and School System staft could be trained and were
comfortable with the data collection. (10-03-03, Tr. 132) (Leaf), (1-13-04, 'Tr, 304) (Leal),
Hence, formal data regarding @8 was collected beginning February 28. Resp. T. 77, p. 00001
(1-13-04, Tr. 304) (Leal). This comports with acceptable standards of practice in the field. (1-
13-04, Tr. 335, 336) (LeaD.” :

17, Baseline data “is taken in the abscnce of intervention and treatment,” and is collected
before such intervention or treatment beging, (10-20-03, Tr. 87 (Taubman). 1t exists as a
standard in behavioral research that will be presented professionally or disseminated subject to
pecr-review in the ficld, and is typically taken in that context in order to reflect experimental
control and effectiveness of procedures or interventions.  (10-20-03, Tr. 87-88) (Taubman).
Autism Partnership did not collect baseline data on €. because it was not conducting, research
that required data collection and because did not need baseline data to understand @EB.'s
behavior. (10-20-03, Tr. 89, 91) (Taubman). Further, one of the purposes of baseline data is (o
establish a sense of what is occurring with the child prior to intervention, which information
could be obtained through other sources, including videotapes of 8. from December 2002,
which Dr. Taubman scored using the same observation and scoring system that had been used in
the collection of ¥8D's contemporancous classroom data. (10-20-03, Tr. 90-91-92) ( Taubman).

8. The only comprehensive analysis of the data collected by Autism Partnership regarding
" Dr. Taubman was qualified as an expert in the
utilization of principles off ABA of children demonstrating behavioral difficultics including
children with autism, an expert in the use of tier one and tier two functional behavioral

™ As Dr. Leaf explained, *,.if you are in a self-injurious situation...you are not poing 1o iy to develop o data
syslent. You are going to intervene and proteet.. And at times you have to seerifice not collecting hard data and take
anecdotal data as o way to intervene, to protect... We are not doing research here, we are trying o proteet a child's
lifie" (1-13-04, Tr. 335336, 337) (Leaf)

“ Dr. Taubman has thirty years of experience in Applicd Behavior Analysis, starting with his undergraduate
education and continuing through graduate work and professional service and research activities, Pet. T, 13; {10-20-
03, Tr. 53-64) (Taubman). Although Dr. Taubman has clinical experience that extends to other groups, the primary
population with whom he has worked in the field of ABA has been individuals with autism. (10-20-03, Tr. 61-62)
( Taubman}.

D, Taubman received his PL.D. in developmental and child psychology in 1980 and serves in several capacilics al
Autism Partnership, including Psychulogizt Supervisor, consultant, and Director of Research. {10-20-03, Tr. 53, 56)
(Taubman). As a consultant, Dr. Taubman works with school districts and other agencies 1o assist them inter alia in
program development, instructional content, and the development of data collection protocels for children with
autism, (10-20-03, Tr. 53) (Taubman). In his role as Director of Research, he is responsible for overseeing all of
Autism Partnership’s research efforts, including the development of research activities, review of the methodology
of the rescarch, and the presentation and write-up of that research, (10-20-03, Tr. 53-54) (Taubman). In addition o
his clinical work, Dr. Taubman has published in the area of ABA, conducted research in the area of ABA, including
spevifically the area of data collection and analysis, and has tanght classes in such topic areas as ABA, the use of
data collection and data analysis, and behavioral assessment generally. Pet. T 13; (10-20-03, Tr. §2-63) { Taubmac)
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assessments and the use of data collection systems 1o measure the effectiveness of utilized
assessments and interventions, (10-20-03, Tr. 71-73) (Taubman),”’

79.  Dr. Taubman was involved in the development of @®.'s data collection system, and
spoke with School System staff and Autism Partnership cormsultants in May 2003 about the
system and ways to refine and expand the process. (10-20-03, Tr. 77, 92) (Taubman). Although
the School System was collecting both behavioral and instructional data regarding 48P, a staff
person recorded the information while instruction was occurring with . and took all of the
behavioral data contemporaneously. (10-20-03, Tr. 77) (Taubman).

80, The specific behavioral information recorded included the episodes of problem behavior,
the frequency with which those behaviors oceurred, the onset of the behavior, the function of the
behavior, the duration of the behavioral episode, and the degree of challenge or demand involved
in the activities that @@, was being asked to do. (10-20-03, Tr. 77-78) (Taubman). Although
there was no written protocol regarding data collection, there was a protocol that was discussed
and agreed upon by the staff, and individuals were trained in the collection of data for @GP,
including a discussion as to operational definitions of behavior, (10-20-03, Tr. 241)
(Taubman); (11-24-03, Tr. 89-90) (Bankieris); (10-07-03, Tr, 230, 353) (Soluaga). Further,
although the School System did not colleet inter-rater reliability information in written form,
School System staff and consultants from  Autism Partnership frequently discussed  their
observations to check the consistency of what was being observed and recorded. (10-08-03, Tr.
353) (Soluaga); (11-24-03, Tr. 89-91) (Bankieris).™

81.  Dr. Taubman characterized the data collected as comprehensive and in an amount that
exceeds that which is typically collected in school-based programs.  (10-20-03, Tr. 80)
(Taubman). He further differentiated between the level and intensity of data that would be
necessary for experimental scientific research, versus that which is indicated during day-to-day
mstructional, programmatic interventions such as @E®.’s.  (10-20-03, Tr. 81-82) (Taubman).
While this distinction creates differing standards of practice, Dr. Tanbman testified that the data

" In his carcer Dr. Taubman has participated in hundreds of FBAs, has specifically taught students about analopue
functional analyses, and has studied extengively experimental unalysis that involved the presentation and withdrawal
of conditions in onder to establish a functionad refationship, (10-20-03, Tr. 64-65, 69 (Taubman).

In preparation for his lestimony, Dr. Taubman had reviewed @R’s educational records, reviewed videotapes
relating to WP, interviewed both School System staff and Autism Parinership consultants who worked with @090
listened to audiclapes of IEP meetings for D, consulted with the other School System’'s expert wilnesses,
reviewed the raw data that was collected on (0B from March 2003 theough September 2003, and personal by
observed @R on two occasions, May 6-9, 2003 and August 12, 2003, (10-20-03, Tr. 75-76) (Taubman).

" In addition to this contemporaneous data, Dr. Taubmaen, in approximately April, asked the consultants from
Autism Partnership tw complete a form that rated @.'s performance (with § being the highest rate of performance,
and 0 the lowest) at the time they completed their work with her. Pet. T, 45-46; (10-20-03, Tr. 78-79, 196)
(Taubman); (10-08-03, Tr. 333-334) (Soluaga). The rating scales were designed to obtain retrospective information
from the individual consultants as to how they folt @i had performed in certain areas during the time that they
worked with her, (10-08-03, Tr. 336) (Soluaga). The use of such rating scales are recopnized adjunctive sources of
observational measurement and are supported by literature in the field of ABA. (10-20-03, Tr. 85-86) (Taubman}.
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collection system utilized with K. meets the standards of practice within the field. (10-20-03,
Tr. 84-85) (Taubman).

82.  Dr. Taubman depicted the behavioral data that was taken in graph form, and personally
compiled, collapsed, calculated and entered information into a computer program that generated
the graphs.” (10-20-03, Tr. 102) (Taubman). These graphs visually represented information
that was corroborated by multiple other sources, including records, videotapes, interviews of
stall and consultants, and Dr. Taubman’s own personal observations of @0 (10-20-03, Tr, 117-
[18) (Taubman), The purposes of graphing data are to see trends over time and to pet an
accurate, quick summary of the behaviors that are occwrring, (11-25-03, Tr. 41-42) (Fisher).

B3, In this process of data compilation, v, Taubman found some crrors: for example,
nstances in which duration was not recorded, inconsistency in staff records of the level of
demands presented, instances in which behavior was recorded but did not occur, and minor
human ervors in his own caleulation, (10-20-03, Tr. 103, 105) (Taubman). “I think that when it
comes to behavioral data collection and data compilation that human error is typically part of
that. Vhe errors are evenly distributed throughout the entire data, So there’s going to be crrors
when things were higher and there’s going to be errors when things were lower, This was nol a
systematic elTort to create errors, .. 1Cs part of human nature and it's a human factor,” (10-20-03,
T'r. 270) (Taubman). ® Based on the comprehensive and contemporanecus nature of the data, his
review of records, and reliance on various sources of information, such as his interview of
School System and Autism Partnership stafT, and personal observations, Dr. Taubman testified
that, notwithstanding cerlain  errors  that might exist, the data collection system  was
methodologically sound. (10-20-03, Tr. 98) (Taubman).

R4, The data being collected by staff as of March 10, 2003 included a letter coding system of
the disruptive behavior that occurred, the duration of the behavior, the aclivity that O was
engaged in at the time, the time of day that the behavior occurred®!| and hypotheses about the
possible functions of the problematic behavior at that time. Jt. 2, T, 7, DATAQ0051: (10-20-03,

" Although much has been made about whether these praphs were provided to Ms. @, Dr. Taubman did not
generate depictions of the data until late July or early August 2003, (10-20-03, Tr, 99) (Taubman). This graphical
depiction was done for purposes of presentation at the hearing, and was not even available at the time of the March 7
and June 24 IEF meetings. {10-20-03, Tr. 99-100) { Taubman).

™ Out of 100 days of data collected from March [0 through August 29, Respondent directed Dr. Taubman to 8 days
in which ertors occurred, four of which days were related 0 one miscaloulation error. (10-20-03, Tr. 208-210)
(Taubman), Those errors did not alTect Dr. Taubman’s expert opinion that the process of data collection, analysis
aned representalion completed here met standards of practice in the feld.

* Though the time of day in which the behaviors occunred were recorded, (10-01-03, Tr, 136-137) (Kennedy): (10-
03-03, Tr. 185) (Leaf), no statistical analysis was conducted as it was not professionally indicated and because
“[u]ver time it appearad that there were cerlain limes of day when her behavior clustered at certain periods of the
day, but that wasn't consistent throughout and it seemed to be more related o challenges, including occurring during
work times or happening from break times to work times. But the time of day was less important.  So, | went
toward looking at challenges and alse examined her schedule for the day.” (10-20-03, Tr. 225-226) (Taubman)
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Tr. 101) (Taubman).® To simplify graphical depiction, Dr. Taubman did nol represent on a
daily basis every single instance of a behavior, and instead collapsed the data and presented in
the graphs what was oceurring on a week-by-week basis. (10-20-03, Tr. 104) (Taubman), This
process ol collapsing data and preparing graphs comports with standirds of acceptable practice
in the field. (10-20-03, Tr. 104, Tr. 109) (Taubman) *

85. €D °s data sheets evolved over time, and additional behaviors were added as they arose,
while only three behaviors were being recorded in the beginning, ultimately sixteen behaviors
were scored, (10-20-03, Tr, 113) (Taubman). This addition of new behaviors is neither unusuzal
nor is it reflective of the fact that @P.’s behavior was worsening,  (10-20-03, Tr. [13)
(Taubman). To the contrary, “the new behaviors that were added were of a lesser severity and in
some cuses were a lesser form of the more severe behaviors,” (10-20-03, Tr, 113, 169-170)
(Taubman); 10-03-03, Tr. 92) (Leal); (10-07-03, Tr. 260) (Sotuaga).  This phenomenon,
alternatively called * behavior” or “symptom substitution,” is not uncommon and can oceur as
replacement behaviors are being taught and until the appropriate alternatives are finally learned.
(10-20-03, Tr. 114) (Taubman); (12-30-03, Tr, 200) (Trapani), A change in the severity of these
behaviors, even an increased frequency in these milder forms of behavior, are common and
demonstrate improvement.”  (10-07-03, Tr. 260) (Soluaga) (1-13-03, Tr, 314-315) (Leal).

® The Sehool system did not collect formal duta on “H sleep eycles nor potentiol health tssues, nor did Autisim
Partnership stafl, who are trained to identify functions of behavior, report these us significant issucs, (1020403, Tr.
230-237, 266-267) (Taubman). “I do feel like there are other picees of information that speak to whal improves her
belwvior. So, Twould not tend to look toward her health ar Sleep,™ (10220003, Tr, 2373 (Toubmian),

D Taubman did not misrepresent or manipulate the data or their praphical depictions, vr selectively choose
graphs that were supportive of either side's position in this matter, (02003, Tr, 106107, 259) {Taubman).
Rather, the ponl was to accuralely represent what oceurred, recorded and graphed.  (10-20-03, Tr. 106107}
{ Taubrman).

Dr. Taubman prepared graphs that represent, fnter afia, the frequency of bebavior, the duration of behavior, their
intensity and severity, and contextual information about the demands that were occurring, the instructional
environment in which ¥, was able to participate, the degree of independence with which QB was able
transition, ete. Pet. T, 30, DTO1347-1368; (10-20-03, Tr. 109-110, 112) (Taubman), Because each graph presents
only one dimension of KER's behavior, it is important that they be reviewed not in isolation, bul in conjunction with
one another so that a complete picture of @B."s behavior is appreciated. (10-20-03, Tr. 111} (Taubiman).

" Respondent suggests that the addition of new behaviors somehow reflects on the ellectiveness of the FBAs done
by the School System, However, it shows that the School System went beyond the head-banging behavior th Ms.
& focused upon in the March and June 1EP meetings and addressed many other behavioral difficulties,

Although Ms. @ reports a host of behaviors exhibited by €. at home and/or daycare (e.g., smearing feces, bending
fingers, pulling hair, scratching body, ete.), these were not reported by her or the daycare 1o the School Systern and
were not behaviors otherwise obsérved or noted as problematic by the School System. (1-13-04, Tr. J84-380)
(Skinner-Robertson). Consequently, they were not addressed in the ongoing FBA. The only behavior noted by Ms.
@. that hiad been observed by the School System was the use of the word “fuck.” Over the summer Ewas saving
a word that sounded like “fuck,” althongh it was not clearly articulated, and did not occur with a frequency that
merited its recordation, (11-24-03, Tr. 65) (Bankicris). As @38s use of the word continued in the Fall, Ms.
Skinner-Robertson began 1o address it and is teaching A - replacement skill by offering her communication
temptation. (1-13-04, Tr, 384-386) (Skinrer-Robertson): (1-13-04, Tr. 323} {(Leaf). The fact thet formal datz is not



86.  Sixteen of €®.’s problematic behaviors recorded were: crymg, kicking of feet, hitting
her head with her hand, hitting her head to the floor, being out of her chair (c.g., “bolting™) when
stall were working with her, throwing things, spitting, hitting her hand to her chin, flopping on
the floor, biting, fussing, using her head to hit stafl persons, hitting her hand to her thigh,
seratching another, shoes off, hitting staff with her hands. (10-20-03, Tr. 115-116) (Taubman).

87.  The frequency counts represent how often BBP.'s sixteen problematic behaviors occurred
on an average daily bagis, Pet. T. 30, DT1350-1353; (10-20-03, Tr, 119) (Taubman).” Hence,
Dr. Taubman calculated the total number of each behavior for the week, and divided by five.
(10-20-03, Tr. 119-120) (Taubman). To reduce any confusion and for case of representation, the
frequency of these behaviors were depicted across a series of four graphs. (10-20-03, Tr. 25 1)
(Taubman).  With respect to crying, kicking feet, hand to head, and head to (loor behaviors, the
graph reflect variability in their frequency from March 10 through August 29, 2003, but with an
overall decreasing trend in frequency, Pet, T. 30, DT1350; (10-20-03, Tr. 117) (Taubman). The
head to floor behavior, which was the focus of Ms. @'s concern, never occurred after the week
of March 31-June 4.5

88, Many ol the accelerations or spikes in these behaviors oceurred after @, returned from
school breaks when &, was not in the classroom.  (10-20-03, Tr. 121) (Taubman). For
example, there were breaks [rom April 4-14, May 23-June 9, June 27-July 7, and a break from
August 1-11. (10-20-03, Tr. 121, 125) (Taubman). Even those effects, however, have
diminished over time. (10-20-03, Tr. 122) (Taubman). These breaks were also accompanied
“with an increase in the challenges that were presented w @, over time, a more provocative,
more challenging educational day,” as well as a general reduction in the severity of the
inappropriate behaviors. Pet. T. 30, DT1368; (10-20-03, Tr. 121, 126) (Taubman). An increase
in demands is behaviorally significant because the more challenging the demands, the more one
would expect to see disruptive behavior as a result, particularly where, as here, iappropriate '
behavior has historically occurred for purposes of avoiding challenges and tasks. (10-20-03, Tr.
128) (Taubman). Hence, if problem bebavior stays the same or decreases in the face of
inereasing challenges, one would consider that progress, (10-20-03, Tr. 127-128) (Taubman). In
D.T.'s case, data reflects that the level of demands placed on DT, increased proportionally over

~orar

being eollected and a writlen product generated, does nol mean that the behavior is not being addressed. (1-13-04,
Tr. 333) {Lea),

* While @B left early on many Wednesdays, this did not affect Dr. Taubman’s opinion about the propricty of
averaging across five days rater than using a weighted average: “I think that weighted averages are done oftentimes
for statistical analysis within the industry. But for graphing it is not uncommon for there to be different periods of
intervention, school days, etcetera. And most often actually when you’re graphing behavioral data you would not
use weighted averages. Do people use weighted averages? Absolutely. But is it the standard? Ounce again, there is
different practices and this is a practice that is certainly used.” (10-20-03, Tr. 207-208) ( Taubman).

* Although an incident of head to floor behavior was recorded during the week of June 23-27, School System staff

confirmed to Dr. Taubman that it was scored meomeetly and in fact never oceurred. (10-20-03, Tr, 122-123)
[Taubman).
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time, with far more challenging demands being placed on her in August 2003 than February
2003, Pet. T. 30, DT1360; (10-20-03, Te. 129) (Taubman).*

89.  From April through August 2003, the severity of €8,’s inappropriate behavior at school
decreased from more severe to less severe, Pet, T. 30, DTOL1368; (10-20-03, Tr. 134)
(Taubman}. Similarly, the overall demands placed on B were increasing from April through
August, Pet, T. 30, DTO1360; (10-20-03, Tr. 134) (Taubman). Further, the degree of
independence with which @, was able to transition increased from June through August 2003,
Pet. . 30, DTO1348,  The ability to transition well is important, particularly in a school setting,
and “is at least an indirect measure of one's behavioral performance because if one is making
transitions more independently, which is a goal unto itself, it is evident of the fact that we are
being managed in a better sense behaviorally speaking, 0. (10-20-03, Tr. 135) (Taubman)."

ury, At all times during Autism Partnership’s involvement, S8P, received intervention in hei
special education classroom.  (10-20-03, Tr. 137) (Taubman), (10-08-03, Tr. 328) (Soluaga),
Although initially that instruction occurred largely in a one-to-one format, the praph reflects
@ED's increased ability to be integrated into classroom routine and included in the regular
education environment. Pel. T, 30, DT01349; (10-20-03, Tr. 137, 188) (Taubimany). i

" Frequency counts of the problematic behaviors of hand 1o chin, spitting, throwing things, and bolling reflect
variability nnd, at times, scceleration in these behaviors, Not only are these behaviors less severe in nmture, but also
a review of other measures refleets that challenges were increasing and the severity of behaviors i decreasing over
tione, et T 30, DTI3S1, DF 1368, (102003, Tr. 123-124) {Taubman),

A graphical depiction of the duration of @8)"s problem behavior was also created, and reflects another dimension of

s behavior, Pet, T, 30, DTO1347; (10-20-03, Tr. 123-124) { Taubman). Duration information was recorded and
reflected as a weekly average, such that thirteen episodes that veeurred for a total duration of twenty minutes would
be caleulated as twenty divided by thireen. (10-20-03, Tr. 132) (Taubman). Nevertheless, the graph depicts o
reduction over time in the average duration of @"s disruptive behavior, which reduction continued tirough
September. Pet. T, 30, IYTO1347; (10-20:03, Tr. 133) (Taubman).

Information collected with respect ol s response to demand situations was created as a result of the consultant's
retrospective recording of WP s performance during their consultation. Pet. T, 30, DT 01361 Pet, T, 46, This data
reflects the consultant’s perception of @EY's response to demands that range from litthe or no demands to high
demand circumstances. (10-20-03, Tr. 133) (Taubman), The graph reflects a, *... very good response o moderale
and low demands and improved response to high demands as well,” (10-20-03, Tr. 133 (Taubman).

" This information is corroborated by the other sources of information, including the testimony of several other
witnesses. (10-07-03, Tr. 225)(Soluaga); (10-03-03, Tr. 108-110) (Lea),

Similarly the amount of time that (MR spends in various types of instructional settings is a cousideration in
determining the effectiveness of behavioral interventions. {10-20-03, Tr. 136) (Taubman). This is the case because
“it shows that with an improvement in behavior, there was able (o be an cxpansion of the kind of instruction she was
getting, the kind of arrangement that surrounded that instuction... But certainly there is an expansion here in how
it"s happening and where it's happening as evidence again at least indirectly of the behavioral gain. It is also related
to that in that if’ that continues w be maintained or increased one would expect that behavioral pamns are being
maintained andfor increased so that they can continue to pursue those kinds of instructional arrangements as well.”
(10-20-03, Tr. 137) { Taubman).

* Based on the data, graphs, and other multiple sources of information that corroborated his opinions, Dr. Taubinan
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D. The Marcus Institute

91.  The school al the Marcus Instilule is a private school accredited by the Georgia
Department of Education, which allows school districts to place children there and to apply for
the state reintegration grant to recoup some of the expenditures associated with that placement.
(11-25-03, Tr. 153) (Fisher); (12-30-03, Tr. 47) (Trapani).”” Placement in the severe behavior
unit, which has been recommended for @8, is similarly approved and is part of the school
program. (11-25-03, Tr. 155) (Fisher). The Marcus school program is part of the Behavior
Center, which is under the direction of Dr. Fisher. (12-30-03, Tr. 21) {Trapani). The Marcus
Institute conducts only tier three functional analyses. (11-25-03, I'r. 80) (Fisher) As a malter of
peneral practice, the Marcus lnstitute conducts an initial assessment of a child, which includes an
interview of the primary caregiver, including questions about the frequency, duration, and
severity ol the child's problem behaviors, as well as observations of the child, (11-25-03, T, 31-
33) (Fisher). After the interview, staff at the Marcus [nstitute test out common reinforcers for the
problem behavior (e.g., escape from demands, access to preferred items) by placing the
individual in analogue conditions and systematically isolating all other variables except for the
test condition (identifying functions of behavior), and then proceed 1o treatment in order 1o test
various strategies that might work for the student. (11-25-03, Tr, 17-20, 47, 163-164) (Fisher),

2. The test conditions in which Marcus Institute staff is attempting 0 evoke the child's
problem behaviors typically invelve a team of three people working with the child, (11-25-03.
Tr. 40y (Fisher),  During these sessions, the child is put in a padded treatment room with a one-
way mirror so that parents and Marcus stafl can obscrve.  (11-25-03, Tr. 40) (Fisher), In
addition, there are typically one or two individuals collecting data on laptop computers from
behind a one-way mirror, (11-25-03, Tr, 40-41) (Fisher), This data is then graphed so (hat staff
can look at the trend in behaviors that occurred over many sessions. (11-25-03, Tr. 41) (Fisher).
). In addition, “in order to safely conduct a functional behavioral analysis or to safely implement
the treatment that’s the result of the analysis,” padded treatment rooms are used. (11-25-03, Tr,
40) (Fisher); (12-30-03, Tr. 41-42) (Trapani). Dr. Fisher has testified that the procedures used at
the Marcus Institute are consistent with what would be considered *best practices.”™ (11-25-03,
Tr. 22) (Fisher), He further stated that once an elfective treatment intervention is found for the
students, the Marcus Institute is able to generalize that treatment across the child’s entire day.
(11-25-03, Tr. 23-24) (Fisher).

testified that the functional behavieral assessments conducted by Autism Partnership were appropriate. (10-20-03,
Tr. 158-139) {Taubman). “Taking these graphs, all of the information, the different sources of information together,
they are in my opinion indicative of IM@®’s progress in her disruptive bebaviors, The funetional behavioral
assessments were o part and parcel of those efforts and, therefore, the progress, or therefore, the elfects or
effectivencss of those efforts include the effectiveness of the functional behavioral assessmem clement. ongoing
element.” (10-20-03, Tr. 139} (Taubman),

" Since August 2000, Dr. Trapani has been the Director of Education at the Marcus Institute, which includes

responsibility for the day-to-day operation of its school program. {12-30-03, Tr. 18, 22) (Trapai). The school
program is part of the Behavior Center, which is vader the direction of Dr. Fisher, {12.30-03, Tr. 21} {Trapani).
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93, The philosophy of Marcus is “to be a short-term evaluation and treatment facility.” (12-
30-03, Tr. 44) (Trapani). This characterization is consistent with Dr. Fisher's recommendation at
the March 27, 2003 IEP meeting for a four month course of treatment at a program such as
Marcus for five days per week, from 9 a.m. 10 3 pam. (Pet, Supp. T. 36, DTO1410; (12-30-03, 'TT.
180-181) (Trapani)). In point of fact, however, lour months 1s merely an estimate of time that
@P. could be in Marcus, and in &8%.’s case could be more or less than that, (12-30-03, Tr. 174)
( Trapani).

94, Whether there for “evaluation” or “educational placement,” all children at Marcus receive
a functional analysis. (12-30-03, Tr. 188) (Trapani). Dr. Fisher's recommendation for @@, was
“that she come 1o the Marcus Institute for a period of roughly three to four months o conduct a
functional behavioral assessment that would include analogue [unctional assessments,
descriptive assessment-—direct observation assessments as necessary 1o identify the functions of
behavior and then try out interventions until we develop something that would be effective for
that problem and then to train the parents and school personnel to implement the treatment.”
((11-25-03, Tr. 98) (Fisher); sge also (12-30-03, Tr. 180-181) (Trapani). Dr. Fisher described
the analysis for &3, as involving QIB, spending her entire day in a school program, “she’d be in
the school all day, half the day in behavior therapy sessions; half the day in classroom activities.”
(11-25-03, Tr. 155-156) (Fisher).

95.  Although Dr. Trapani testified that Marcus’ recommendation for @B was solely for
assessment and not for “a school placement,” even those children who attend for “evaluation”
purposes receive treatment intervention, which includes implementing at least portions of the
students” TEP in the Marcus classroom setting.  (12-30-03, Tr. 152, 178) (Trapani).

96.  The school at Marcus consists of nine classrooms, two play rooms, two playgrounds, a
life skills center, and an art studio. (12-30-03, Tr. 35) (Trapani). In addition, “in order to safely
conduct a functional behavioral analysis or o safely implement the treatment that’s the result of
the analysis,” Juuddud treatment rooms are used. (11-25-03, Tr. 40) (Fisher); (12-30-03, Tr. 41-
42) (Trapani).”' The ultimate goal at Marcus “is to identify the function, design a freatment, and
to teach people ncross settings to implement that treatment to 90 percent reliability.” (12-30-03,
Tr. 203) (Trapani). As part of the generalization, Marcus would want the family to participate in
observing and understanding the proposed treatment plan. (11-25-03, Tr, 134-135) (Fisher).

97.  The partics stipulated that David Rostetter, Bd.D. is an expert in the standards of
acceptable practice under IDEA, in the identification, evaluation, placement, and provision of a
Iree appropriate public education for children with disabilitics and the use of functional behavior
assessments in that process. (11-10-03, Tr. 217-18)."7 He testified that it would be contrary to

"' 'While Dr, Trapani qualified as an expert in “educational psychology, assessment, special education, special
eiucation planning and administration, including children who have autism or are on the autism spectoun,” Dr.
Trapani is not a licensed clinical psychologist, or a certified or credentialed school psychologist, and is not qualified
to diagnose autism under the DSM-IV. (12-30-03, Tr, 120-121) (Trapani). D, Trapani does not have expertise in
the area of ABA or FBAs and was not qualified as an expert in those areas. Although she observes functional
assessments at the Marcus Institute, performing them is nol her function.  (12-30-03, Tr. 105) { Trapani ).

** Dr. Rostetter has almost 30 years of experience in the field of special education interpreling, applying, and
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acceplable practice in the field (o move a child with a disability to a more restrictive environment
for an extended period of time without going through the IEP team decision-making process for
a change in educational placement. (11-11-03, Tr. 57-58, 76, 80-81, 162-63, 203-04) (Rostetter).
This would be the case even if the change was (o facilitate an cvaluation of the child, .

98, Indeed, as explained by Dr. Rostetter, the ramifications of viewing the Marcus Institute’s
program proposed for @ as an evaluation and not a placement are profound. (11-11-03, Tr.
17) (Rostetter), Federal law provides that a parent has the right to consent to an injtial special
education evaluation while withholding consent for initial placement in a special education class.
(L1-11-03, Tr. 77-78) (Rostetter). Interpreting the Marcus Institute’s program here as an
evaluation, and not as a placement, has ramifications for a parent’s ability to withhold consent
for placement and has ramifications that go io the heart of IDEA, Essentially, it would mean that
schools could bypass a parent’s right to withhold consent for an initial placement by simply
oblaining consent to evaluate (as part of the eligibility determination process, for example), and
unilaterally place a child in a facility such the Marcus Institute for months on end, under the
theory that it is an “evaluation” and not a “placement.” (1 1-11-03, Tr. 77-78) (Rostetter).”

monitoring the application of JIDEA w0 special education proctices, (11-10-03, Te. 175-80) {Rostetter), (Pet, T, 10),
L. Bostetter was conployed by the LS, Borean of Bdugation Tor the Handicapped (now the Office of Special
Education Programs), part of what is now the U5, Department of Education, from 1975 to 1986, serving as Branch
Chief and later as Director of the Division of Assistance to States, where he had responsibility for implementation
and monitoring of 1DEA. (11-10-03, Tr, 175-78) (Rostetier). During his time with the Department of Education,
Dr. Rosteller was the lead person responsible for developing the manuals, standards, and procedures used by federal
monitors i reviewing states' complianee with Public Law 94-142, the predecessor to TDEA, {11-10-03, Tr. 177-80,
[3-94) (Rostetter). The federal monitoring framework developed by Dr. Rostetter is stll in use twoday, (11-10-03,
Tr. 180, 194) (Rostetter). He olso participaled in drafting the federal regulations and federal puidance issued
purseant to Public Law 94- 142, (11-10-03, Tr. 176-77, 186-87) (Rostetter). As part of the implementation of Public
Law 24-142, D, Rostetler worked as a federal monitor, visiting approximately 42 states and many local schuol
districts to review their practices for complionee with federal statutory and regulatory requirements, (11-10-03, Tr,
L81-82) (Rostetter). After leaving the Department of Bdueation, Dr. Rostetter hag continued his protessional work
in the field of special education as a consultant (o lamilics, school districts, state departments of education, and the
WS, Depariment of Education, (11-10-03, Tr. 194-97, 200, 204-08, 210-17) {Rostetter). e has worked as o federal
court monitor in special education class action lawsuits, as a specinl master for a federal district court judge in a
special education class action, and as a federal court Rule 706 expert in a special education class action. (11-10-07,
Tr. 204-08, 210-17) (Rostetter).  Additional information regarding Dr. Rostetter’s credentials and expertise is
retlected in his curriculum vitae, {Pet. T, 10).

" [There are only two consents required. When the people gave up their right to the government 10 allow schoal
districts 1o take children with disabilities and do things to them, they withheld shat right or that obligation from the
school districts in two areas, initial consent for evaluation, that s you may not touch my child without my
permission, and if 1 don't give it we'ne going to fight about it, and number two is you may not place my child, thet 13
place my child in a special education program that limits their rights in any way without my consent. So i | bypass
that consent in the name of evaluation and conceptually it's unacceptable, and it doesn’t matter 1o me what other
people think about it....But seccondly to de so with a ¢child who is already receiving services in the program and
receiving benefit is really frightening. T mean this is exactly the stuff that precipitated the passage of this statute
with two and a half million children in this siluation being evaluared for years, never uchicving the criteria to get out
of these damn places. Okay. We pass a law to get the kids in, and now we're saying before we decide them eligible
we can pul them back in there, and according o the Marcus program she has to earn her way out. She has to do well
ciough in that program to get back into the regular setting before hypothetically she™s eligible for special ed. That is
inconceivable to me, {11-11-03, Tr. 77-78) {Roslctter).
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99, Rostetter further testilied that the proposed Marcus Institute evaluation constituted an
educational placement rather than an evaluation. (11-11-03, Tr. 77-78, 162-63) (Rostetter).
Federal faw provides that a parent has the right to consent to an initial special education
evaluation while withholding consent for initial placement in a special education class, ([1-11-
03, Tr, 77-78) (Rostetter). As Dr. Rostetter explained during his testimony, interpreting the
Marcus Institute’s program here as an evaluation and not a placement has ramifications for a
parent’s ability to withhold consent for placement and has ramifications that go to the heart of
IDEA. (11-11-03, Tr, 77-78) (Rosletier),

100, The state reintegration grant is only available for school districts that first concede that
they cannot serve the student in his/her existing educational placement. (Pet. T. 4, DTO1162);
(12-30-03, Tr. 160-161, 163-164) (Trapani). The grant [orm application requires the School
system (o specily the needs of the student that require hisfher placement in the private program,
and that those needs be documented in IEP placement minutes, (12-30-03, Tr. 164) (Trapani).
ﬂuct#!'tiiugf;{, @D, would have to have an IEP written for that placement, (12-30-03, Tr. 165)
(Trapani).” Indeed, the only possible avenues for children being at the Marcus Institute is
“through an IEP process,” or “because a parent has chosen [them) as an alternative placement on
their own.” (11-25-03, Tr. 160) (Fisher). While students are placed at Marcus, IEPs must be
developed andfor followed, and Marcus must comply with the Individuals with Disabilities
Hducation Act, (12-30-03, Tr. 147, 170-171) (Trapani). Among those requirements that Marcus
must follow is the least restrictive environment (LRE) mandate, (12-30-03, Tr. 173) (Trapani).
A placement at Marcus would clearly constitute a more restrictive placement than the Fayetie
County School District,

LOL. Another factor indicating that Marcus is a placement is that in describing the Marcus
program, both Drs, Trapani and Fisher emphasized that the purpose of their interventions with
[T, would be to provide her with interventions that would teach her o peneralize skills across
settings, including her performance in the home, community, daycare, and school. (12-30-03,
Tr. 195) (Trapani). Dr. Fisher explained that once an effective treatment intervention is found
for the students, the Marcus Institute is able to generalize that treatment across the child™s entire
day. (11-25-03, Tr. 23-24) (Fisher).” As Dr. Trapani explained, “[i][ you cannot demonstrate
the safe change across people, places, and things, then one would have to question the efficacy of
that assessment or that intervention. That’s standard scientific practice.” (12-30-03, Tr. 90, 98)
(Trapani}. Our ultimate goal “is to identify the function, design a treatment, and to teach people

' Although Dr. Trapani testified that Marcus® recommendation for (M8 was solely for assessment and not for “a
sehool placement,” even those children who attend for “evalvation” purposes receive trealment intervention, which
includes implementing at least portions of the students’ TEP in the Marcus classroom setting,  (12-30-03, Tr. 152,
178) { Trapani).

" Although Dr. Fisher testified that 95% of the time the Marcus [nstitute is able 1o desi gn interventions for children
that reduce their problem behaviors by 30% or more under the conditions in which the behavior is most likely, he
admilted that even in those siluations, that does not mean the child never has behavior problems again. (11-25-03,
Tr. 24, 23%) (Fisher). (1-13-04 Tr. 219-21) (Kennedy). In such instances, the Marcus Institute would look at the
progrum interventions being used with the child and make adjustments w the propram. {11-25-03, Tr. 24.25)
(Fisher),
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across seltings to implement that treatment to 90 percent reliability.”  (12-30-03, Tr. 203)
(Trapani),

102, The Marcus Instilute’s program proposed for @Y. is a more restrictive placement thai
that being provided in accordance with her [EP. (P1-11-03, Tr, 204) (Rostetter), A placement in
# special education classroom in a regular school is g less restrictive placement, along the
continuum of placement options, than a placement in a private separate school for children with
disabilitics. (11-11-03, Tr. 204) (Rostetter). Thus, where K8 is benefiting [rom her IEP in g
less restrictive selting, a change in placement to a more restrictive setting (particularly one that is
contraindicated for a child such as &) would be inappropriate. It would be contrary o
acceptable practice in the field to move a child with a disability to a more restrictive environment
for an extended period of time without going through the 1EP team decision-making process for
a change in educational placement. (L1-11-03, Tr. 57-58, 76, 80-81, 162-63, 203-04) (Rostetter),
This would be the case even if the change was to facilitate an evaluation of the child. (14" The
position of the National Academy of Science maintains that children with autism should receive
their treatment in the natural environment - school, (10-21-03 Tr. 20, 29, 35, 59, 65, 06, 75, 84,
174) (Freeman),

11, Conclusions of Law
A IDEA and its purpose

I This hearing arises out of @@.’s request for an independent functional behavioral
assessment from the Marcus Institute, brought pursuant 1o 1IDEAs “independent educational
evaluation” (“IEE") provision, IDEA provides that parents have the right o seck an [GE at
public expense “if the parent disagrees with an evaluation obtained by the public agency.” 20
U.S.C.§ 1415(b)(1); 34 C.E.R. § 300.502(b); Ga, DOE Rule 160-4-7-.05(d)(a).

2, IDEA was enacted “to ensure that all children with disabilities have available to them a
free appropriate public education....”” 20 U.S.C. §LA00(d)(1)(A). The "free appropriate public
education” (“FAPE”) provided by IDEA is defined as special education and related services that:
(1) have been provided at public expense, under public supervision and direction, and without
charge; (2) meet the standards of the State cducational agency; (3} include an appropriate
preschool, elementary, or secondary school education in the State involved; and (4) are provided
in conformity with an Individualized Educational Program. 20 U.S.C. § 1401(8),

3. IDEA’s procedural safeguards and requirement that state and local educational agencies
receiving IDEA funds establish and maintain such procedures arc [or the purpose of ensuring

'u ———

* As Dr. Rostetter opined “It's wrang to [ift €D out of school, isolate her from her peers, put her in an
¢xtraordinarily restrictive intrusive setting absent the decision-making process that's supposed to oceur in the school
district, which is can @M. be educated in a regular class, can 8 be educated successfully in a resource rooim, can
she be educated suceessfully, and the words are achieve education satisfactory [sic] in a special class, or must we
further limit her interaction with her nondisgbled peers by moving her 10 a treatment institution, Mareus Institute,
and per se limiting her accesy 1o anything which approaches normal in ler taily routine.™ {11-11-03, Tr. 5%
{Rostetter)
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“that children with disabilities and their parcnts are guaranteed procedural safeguards with
respect to the provision of free appropriate public education by such agencies.” 20 1.8.C, §
1415(a)(emphasis added).

4, The IEE is one of those procedural safeguards required to protect FAPE. 20 US.C. §
1415(b)(1){listing the right to an IEE as a “procedure. . to ensure that children with disabilities
atd their parents are guaranteed procedural safeguards with respect to the provision of a free
appropriate public education...™); 34 C.F.R. § 300.502 (identifying the right to request [EE as a
“due process procedure for parents and children™); Georgia DOFE Rule 160-4-7-.05 (including the
right to request IEE in rule entitled “Procedural Safeguards/Parents Rights™), Other procedural
safepuards include access to educational records, the right to receive written notice of proposed
changes in the [EP, the right to an tmpartial due process hearing, and the right to bring a civil
action in state or federal court. Wi, These procedural safeguards protect the child's right to
FAPE by providing for the "full participation of concerned parties throughout the development
ol the IEP." Board of Educ. v. Rowley, 102 S.Ct, 3034 (1982); see also Doe v, Alabama State
Dept. of Educ., 915 F.2d 651, 661 (11" Cir. 1990),

5. In Rowley, the Supreme Court was called upon to establish a standard for determining
when a school system has satisfied its obligations to provide FAPE to its students with
disabilities. In so doing, the Supreme Court made plain that compliance with the Act’s
procedural safeguards is the first question in the FAPE analysis, Id, at 3051 (“First, has the State
complied with the procedures set forlh in the Act? And sccond, is the Individualized Liducation
Program developed through the Act's procedures reasonably caleulated to enable the child to
receive educational benefits?),

6. In considering this FAPE analysis, the Eleventh Circuit has cstablished clearly that
procedural defects are actionable as part of & FAPE case il the defeet is found to deprive the
student of FAPE. Weiss v. Sch. Bd. of Hillsborouph County, 141 F.3d at 990, 994 (11" Cir.
1998)(“[i]n evaluating whether a procedural defect has deprived a student of FAPE, the Court
must consider the impact of the procedural defect, and not merely the defect per se.™ ); Doe v,
Alabama State Dept. of Education, 915 F.2d at 661-62; see also Devine v. Indian River County
sch, Bd., 249 1. 3d 1289 (1 1th Cir, 2001).

i. D.T.’s procedural allegations

7. @0 contends that she is entitled to an IEE because, tnfer afia, the School System
violated her procedural safeguards relating to notice, consent and confidentiality. These
complaints are misplaced, because the “procedures™ relevant to the 1EE inquiry are only those
regulatory requirements designed (o protect the reliability of the evaluation (e.g. that the
evaluation is administered in the child’s native language, uses a variety of tols and strategies to
gather relevant information, uses standardized tests appropriately}, not the procedural safeguards
designed to protect the right to FAPE. 34 CFR. § 300.532 (evaluation procedures); Ga DOE
Rule 160-4-7-.07(3); Holmes v. Millcreek Township Sch, Dist.. 205 ¥.3d 583 (3d Cir. 2000).
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3. No authority exists to support Respondent’s arpument that procedural violations entitle a
-parent to an IEE. In fact, in Holmes, the Third Cireuit found a school system’s evaluation
appropriate (and thus denied the parents’ request for an IEE) even where the school system
violated the parent’s rights by evaluating the student without consent. There, the parents
expressly refused to allow the school system to “perform any testing, evaluating or other
procedurcs that would result in a written report that could be incorporated into [the student’s]
multi-disciplinary team (“MTD") report,” and refused tq allow their child to be evalusted using a
sign language interpreter, believing that she should only be assessed by people who could
communicate directly with her by sign language while she was being tested. Id. at 586.
Notwithstanding this refusal, the school system compiled an evaluation report including data
from evaluations and from an interview by the school psychologist using o sign language
interpreter, Id. at 587, The Court of Appeals disregarded any alleged procedural violations and
denied the parent’s request for an IEE as a matter of law based on its finding that the school
district’s evaluation wag appropriate. ld, at 592,

9. Consequently, GI's allegations that she is entitled to an IEE because of alleged
violations of the parental notice or consent requirements are inapposite,  Such violations,
assuming they oceurred, would be actionable only to the extent that they resulted in a denial of
FAPE, something that has not been addressed here. Weiss, supra; Doe v, Alabama, UL
Devine, supra. In any event, the ALJ finds no evidence of such violations.

0. With respect to Ms. @5 sugpestion that she is entitled to an independent FBA because
she never consented to the Autism Partnership FBA, her arpument fails for a number of reasons.
First, as found below, the Aulism Partnership FBA was not an evaluation that would require
parental consent, but rather was a teaching methodalogy used to implement s 1EP. Second,
assuming arguendo that the FBA was an evaluation requiring consent, in January 2003 Ms, @D,
executed a consent form that gave the School System permission to, inter alia, conduct a
behavioral evaluation. Thus, the parent expressly consented (o a behavioral assessment and that
consent encompassed the activities of Autism Partnership.  In addition, the evidence is
undisputed that Ms, ®had actual knowledge and approved of Autism Partnership’s interventions
on {3W."s behalf. Thus, Ms. @ has demonstrated no procedural violation with respect to notice or
her ability to participate in the development of @P's programming. See, e, g., Gonzalez v,
Puerto Rico Dept. of Educ., 969 F.Supp. 801, 809-810 (D. Puerto Rico 1997) (document signed
by mother showed that she received written notice of rights under IDEA, and parents participated
in development of child’s education, including mother’s signing cach IEP as a participant);
Livingston v. DeSoto County Sch. Dist,, 782 F.Supp. 1173,1178 (N.D.Miss. 1992); Smith v.

Indianapolis Pub. Schs., 916 F.Supp. 872, 876 (S.D. Ind. 1995) (Parent signed a document
acknowledging that a “notice ol parent’s rights has been explained and offercd in writing™);
Gregory M. v. State Bd. of Educ., 891 F.Supp. 695, (D.Conn. 1995) {parents were notified of
their due process rights under IDEA, and even if parents didn’t receive procedural safeguard
documents, they attended meelings regarding appropriate educational placement of their child).
In other cases, courts have disapproved of a parent’s lack of notice allegation cven assuming that
the parents did not receive notice where no prejudice to the right of the parent and no educational
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harm to the student resulled. See K.M. v. Portland Sch, Conun’ce, 2003 WL 21 180814, *22
(D.Me. 2003); SAD #22, 104 LRP 1859 (SEA ME 2003).

1. With respeet to @.’s allegation that the School System improperly disclosed her
educational records, the Family Educational Rights and Privacy Act (“FERPA") specifically
allows disclosure of educational records to school officials, including consultants, who have a
legitimate educational interest in the student. 34 C.F.R. § 300,570 M CFR & *JU..'H{&}[I}W;
Calaveras Unified Sch. Dist., 32 IDELR 101 (FPCO Ca, 1999)(school officials include teachers.
therapists, consultants, and other professionals that a school may retain o provide services for
the student); Letter to Garvin, 30 IDELR 541 (OSEP 1998) (permitting disclosure of information

(SEA N.IL 1997)(permitting disclosure to a psychiatrist hired as an expert witness by the school
district without parental consent); Letter to Diehl, 22 IDELR 734 (OSEP [993)( prior written
consent requirement does not prevent institutions from disclosing educational records to outside
persons performing professional services as part of the operation of the institution): Letter to
Presto, 213 IDELR 121 (OSEP 1988) (disclosure can be made o expert witness without [rior
parent consent),  School System staff, consultants, allormeys, ete. are all within (he circle of
persons permitted 1o share information about QER, (Hherwise, school districts would be
precluded from defending their programming through the use of expert testimony,”® a form of
testimony clearly contemplated by the law. See, e, Town of Burlington v, Dept. of Educ., 736
F.2d 773, 7191 (1" Cir. 1984); School Bd, of Collier County v, I.C., 285 1<.3d 997 (11" Cir.
2002).  Thus, no evidence supports @G.’s contention that the School System committed a
procedural violation with respect to handling her educational records.

12, With respect to Ms. @s argument that an ITE is wartanted because of the School
System’s “abandonment” of a behavior intervention plan based upon the FBAs, her argument
again fails. There is no evidence that this occurred. Moreover, this is nol an issue that relates to
the appropriateness of the evaluations, but to FAPE, which Respondent has abandoned as an
issue in this case. Sce CIN v. Minneapolis Public Schools, 323 F.3d 630 (8" Cir,
2003 )(analyzing issue of behavioral supports provided for disabled student as a FAPE question);
Neosho R-V Sch. Dist, v, Clark, 315 F.3d 1022 (8"' Cir. 2003)(denial of FAPE claim analyzed
with regard to academic benefits and whether behavioral supports were sufficient to allow
academic advancement).

13, FAPE claims are not at issue in this hearing, and Respondent may not litigate such claims
in this hearing by recasting them as aspects of an IEE claim.  Morcover, assuming that a
violation relative to consent, notice or educational records occurred in the implementation of
@@.'s IEP, the violation would have to result in a denial of FAPE in order to be actionable.

" IDEA incorporates the standards set out in FERPA,

" This would be a patently absurd result. Indeed, no parent in a due process hearing would consent to the release of
records Lo be used by an expert that might testify against them. If such consent were required, school systems could
never hire export witnesses,
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Weiss, supra; Doe v. Alabama, supra. Not only has there has been no showing that these alleged
violations resulted in cducational harm to @EP., but @& has excluded expressly any FAPE
claim, and any concomitant consideration of educational harm, Irom this proceeding,.

B. The School System’s response to the IEE request

4. Inorder for a parent’s right to request an 1EE to be triggered, the parent must dentify an
evaluation conducted by the school system with which the parents disagree. 34 C.F.R. § 300,502,
see also Bd. of Educ. of Murphysboro Community Unit Sch, Dist. No. 186 v. Hlinois State B, of
Educ., 41 F.3d 1162, 1169 (’?‘h Cir. 1994)parents “had the right to an independent educational
evaluation performed at public expense if they disagreed with an evaluation perlormed by the
school district”).  Once a parent makes a request for an ITE, the school system must either
ensure that the TEE is provided at public expense or initiate a due process hearing (o prove that
its own evaluation was appropriate. 34 C.F.R, § 300.502(b)(2)""; Evans v, Dist, No. 17, 841 F.2d
824, 830 (8" Cir. 1988)(parents had right to [EE because they disapreed with school system’s
evaluation and school did not request hearing defending the evaluation). Clearly implicit in this
language is the assumption that the School System is informed as o what evaluation is in
dispute.

15, Asan initial matter, (8. claims that she is entitled to an 1EE as a matter of law beeause
her IEE request was pending for over 100 days and the School System unreasonably delayed in
responding to her request. This elaim is not supported in fact or law,

10. In the event that a school system chooses not o fund the requested 1EE, there is no
y fm ¥ . on s ) . L
specitic time frame within which a school system must request a due process hearing.'™  See

— e —— T ———

" Also, upon reguest, school systems are o provide parents with information about where an IEE may be oblained
and the school systemn®s eriteria for reimbursement. Ga. DOE Rule 10-4-T- 054 apenphasis added); 34 CFR
§300.502(2)(2). Respondent has never requested this information (even in the June 9, 2003 letter), such that the
duty to provide it has never been triggered. Assuming the School System was required to provide this information,
the failure to do so would be a procedural violation that, to be actionable, would have to resull in some harm or
prejudice o @8R In this case, QR hus identified no harm flowing from any lack of information regarding where 1o
obtain an independent evaluation or what criteria would apply. Repardless of whether the Schoo] System here
provided such information, it is clear that the parent had sufficient information in that she knew the eotity whom she
wanted to provide the service and no issue has been raised that the parent’s request would be burred by any agency
criteria applicable to evaluations (only that the Institute is offering a placement, not an evaluation). Conseguently,
any comtention that this alleged deficiency per se entities Respondent (o an IEE is unsupported by any specilic legal
authority and at odds with the Eleventh Circuit’s established case law that refuses to exall the form of IDEA’s
procedures over the substance for which they are intended — the provision of FAPE. Sece COL $ 7.

" Respondent, in previous pleadings, has relied upon a number of cases that de not support her suggestion that the
School System’s response to her TEE request was unreasonable, For cxample, Hampden-Wilbraham Repional
School Disteict, 37 IDELR 20 (SEA MA 2002), involved a specific Massachusetts regulation that has no bearing on
this proceeding.  Manhattan_School District 114, 37 IDELR 23 (SEA IL 2002}, actually supports the School
System’s position because in Manhattan, the parent’s IEE reqguest was not in objection to a specific evaluation and
was therefore denied. A8, v, Morwalk Boand of Education, 153 F.Supp.2d 334, is distinpuishable because the
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before the [EE has taken place, or after the TEE has been performed to show that its evaluation is
appropriate. See Letler to Wessels, 16 IDELR 735 (OSEP 1990). Indeed, if the parents feel that
the school district is delaying and denying them an 1EE, the parent should request a due process
hearing or file a complaint under 34 C.F.R. §§ 300.660-300.662 with the SEA. Letter to
Anonymous, supra, 30 IDELR 821, The standard is one of “reasonableness” that must be
assessed on a case-by-case basis. Id.

I7. The record does not support &B.’s assertion that her [EE request has been pending since
February ol 2003.  Until Respondent’s attorney’s June 9 letter, there was no IEE request 1o
which the School System could have or should have responded. Respondent never requested an
evaluation'! (cither by the School System or an independent evaluation) at any point prior to her
altorney’s June 9, 2003 letter (and even that letter is vague on this point). The June 9 letier does
not identify any School System evaluation with which the parent disagrees and thus does not
salisfy the prerequisite for requesting an IEE,  The request for the Marcus [nstitule was
characterized as a request for placement or treatment, not for an assessment o “determine
whether a child has a disability and the nature and extent of the special education and related
services that the child needs.” 34 C.F.R. § 300.500(b)(2).

18, The School System took reasonable steps to clarify this confusion by twice requesting
that Respondent identify the School System evaluation with which it disagreed, but Respondent
refused to respond to this request.  Thereafler, the School System initiated the due process
hearing,

19. Ina pre-hearing conference call, this ALJ, at the request of the School System’s counsel,
asked Respondent’s counsel to identify the evaluation being challenged. That identification did
nol oceur,

20 The timeliness of the School System’s hearing request must be considered in light of the
specificity of Respondent’s request and the uncertainty of that request in light of discussion at
two IEP meetings on March 27 and June 4 that did not include a request for an [EE'"? The
School System cannot be accused of unreasonable delay in response to an IEE request that was
never properly made, and where the School System took reasonable steps to clear up the

1

parent in that case, unlike Ms, T., promptly expressed dissatisfaction with the school distriet’s evaluations. Thus
Respondent’s authority is not instructive or helpful,

" It is important to note that even if the parent had requested an evaluation carlier than June 9, the School System’s
responsibilities to respond to a request for an evaluation are distinet from those in response to a request for an (55,
Oaly an IEE request, as defined by IDEA (based upon & parent's disapreement with a school system evaluation)
must be met with either payment for the evaluation or a hearing request defending the school's evaluation.

“* At the hearing, Ms. & was clear that she had relied upon the procedural safeguards given to her on oumerous
occasions.  Further, she has been represented by counsel highly experienced in IDEA issues. Had Respondent
wanted an independent educational evaluation, she should have so requested at a time and with sulTicient clarity w
allow the School System to respond.



confusion created by Respondent’s vague communications, Accordingly, the ALJ finds that the
School System’s response to 08.s 1EE request was timely and did not vielate IDEA.

C. &, s challenges to the assessments

21, Though not clearly articulated at any point in this case, Respondent apparently has
contended that her [EE request: i) is not based upon disagreement with an evaluation/FBA, but
rather “the absence of an existing FBA/BIP™; ii) is in response to the School System's FBA as
represented in @.’s April 2002 1EP; iii) is in response to Kim Pisor’s FBA in 2002-2003: iv) is
inresponse to Autism Partnership’s FBA beginning in February 2003; and, v) in response to Dr,
B.J. Freeman’s psycholopical evaluation conducted in February 2003,

i. Absence of an evaluation

22. To the extent that Respondent sceks an 1BE request to remedy the School System’s
alleged failure to evaluate @@., her request fails as a matter of law. 1L requests are nol made
“in the absence of” existing evaluations. 34 C.F.R, §300.502(b)(1); see Cartwright v. District of
Columbia, 39 IDELR 94 (D.D.C. 2003)remedy for failure o evaluate was school syslen
evaluation); Colvin v. Lowndes County, Miss., 144 IF.Supp.2d 504 (N.D. Miss, 2000)(remedy for
failure 1o evaluate was for school system to evaluate student). The appropriate remedy for an
allegation that the School System failed to evaluate €. would be an order that the School
System conduct the evaluations; that order would come only from a FAPE hearing. Lincoln
County Sch, Dist, v, AA., 39 TDELR 185 (D, Ore. 2003)(fatlure to evaluate student deprived
him of FAPE); Sch. Bd. of Indep. School Dist. No. 11 v. Pachl, 36 IDELR 263 (D). Minn. 2002);
Monterey Peninsula Unificd Sch. Dist. v, Giammanco, 22 IDELR 1041 (N.D. Cal, 1995); Krista
I, v. Manhattan_Sch. Dist., 255 F.Supp.2d 873, 889 (N.D. 1L 2003)(“Parents had not met the
prerequisite for requesting an IEE” because the school had not conducted its own evaluation with
whicl the parents disagreed); Mount Greylock Regional Schs,, 26 IDELR 1238, 1247 (SEA MA
1997)(“state and federal law regarding a school committee's financial obligation for the costs ol
independent evaluations |were] not applicable” where parents refused o permit the school
system to evaluate student prior to requesting an independent evaluation), West Contra Costa
Unified Sch, Dist., 28 IDELR 802, 803 (SEA CA 1998); Bd. of Educ. of Shenendehowa Central
Sch. Dist., 28 IDELR 670, 676 (SEA NY 1998); Colchester Sch. Dist., 30 IDELR 221,231 (SEA
VT 1999)(parents who obtained cvaluation to help them decide which program was appropriate
for student, rather than in response to a school system evaluation which with they disagreed,
were not entitled to IEE reimbursement).

ii. Nature of the challenged FBAs

23, One of the central issues in this case has been whether a “functional behavioral
assessment” as conducted by the School System in this case constitutes an “evaluation” that
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would trigger the parent’s right to request an IEE."” Under the plain Janguage of the statute and
regulations, to activate the right to an IEE, any FBA conducted by the School System would
have to be an evaluation. 20 U.S.C. § 1415(b)(1); 34 CF.R. § 300.502(h); GA. DOE Rule 160-4-
7-.05(4)(a). -

24. FBAs are not defined by the federal or Georgia law as evaluations. In fact, an analysis of
the Tederal state and regulations shows that the terms are distinet, The federal definition of
“evaluation™ does not reference FBAs, nor are FBAs defined ar described as evaluations. 34
C.F.R. §300.12, 34 C.F.R. §300.500(2),'"

25. The federal regulations promulgated pursuant to IDEA, define the term “evaluation™ as
“procedures used in accordance with [34 C.ER] 88 300.530-300.536 to determine whether a
child has a disability and the nature and extent of the special education and related services that
the child needs.”” 34 C.F,R. § 300.500(b)(2). Georpia’s provisions mirror the federal definitions.
Ga. DOE Rule 160-4-7-.01(3)(k)(defining “initial cvaluation™) and Rule 160-4-7-.07 (setting out
the requirements for initial evaluations, re-evaluations and eligibility determinations).

20, Accordingly, by definition, an IDEA evaluation is one that uses the “procedures”
established by 34 C.F.R. §§ 300.530 o 300.536. The “procedures” referenced in this regulatory
provision describe requirements relating to the selection and administration of “tests and other
evaluation materials,” the use of a variety of “ussessment tools and strategies,” the use of
“validated,” “standardized tests” “tailored to assess specific areas of educational need,” the use
ol “technically sound instruments,” and comprehensivel y assessing the child in all areas related
to the suspected disability, 34 C.F.R. § 300,532,

27, Not only are IDEA evaluations characterized by the use of procedures poverned by
lederal regulations, they are for the specific purposes of enabling the child’s [EP (cam to
determine whether a child has a disability and, if so, to define in the IEP the nature and extent of
special education and related services the child needs. 20 U.S.C. § 1414(b)3), 34 CF.R
§300.532(b). This defined role of evaluations in IDEA process serves to distinguish evaluations
from other procedures or aclivities relating (o a child with a disability.

" For purposes of this case, it is not necessary to decide whether or not an FBA can ever be an evaluation. Rather,
this deeision reaches only the facts of this case,

""" The only reference in the federal law to 2 FBA is found in IDEA provisions dealing with disciplinary actions
contemplating a change in placement. 20 U.S.C. § 1415(k)( DB, 34 CFR. § 300.520 (b} 1) (requiring the school
system 1o “venduct a funclional behavioral assessment and fmplement a behavioral intervention plan™ either before
or not later than 10 business days after removing the child for more than 10 schogl days or commencing a change in
placement), (@0 has consistently cited to commentary on the amendments to IDEA's disciplinary regulations as
being applicuble to her argument that the FBAs in case were evaluations. 64 Fed. Reg. 12620 (1999}, The
application of IDEA’s disciplinary provisions, which specifically require the 1EP team to address a student's
behaviors in considering a change in a student’s placement, are inapposite here where no challenge is made to the
appropriateness of @HE’s IEP or placement.
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28. The mere fact that an aclivity provides information that an IEP team finds useful.
however, does not transform that activity into an evaluation. For example, teacher observations,
parent observations, student work samples, and grade reports, all provide information that may
be essential to the IEP team’s ability to develop appropriaté programming. These activities do
not involve the use of IDEA’s evaluation procedures and their uscfulness does not transform the
daily activity of teaching (or parenting) into an evaluation, As a matter of good practice, schools
and teachers must be authorized on an ongoing basis o engage i these activilics, ©.g.
considering a child’s performance and adjusting instructional approaches accordingly.  To
consider these activities evaluations and thereby “require parental consent for collection of this
type ol information would impose a signilicant burden on school districts with little discermable
benelit to the children served under these repulations.” 64 Fed. Reg. 12610 (March 12, 1999);
sce also Bartlett Sch, Dist, 103 LRP 56211 (SEA NH 2003) (hearing officer determined that
ABA consultant retained by school district did not need parental consent because his
Cassessment was more akin 10 a review of existing data, for which parental consent would not be
required.”); Eric H, v, Judson Indep. Sch, Dist,, 37 IDELR 280 (W.D. Tex. 2002} (distriet court
agreed with hearing officer’s decision, including determination that parental consent was not
necessary o allow a school consultant to observe the student in class); Rogers v, Madison
County Sch, Dist,, No. 3:98CVS05LN (S.D. Miss. Sep. 21, 2000, alf’d No. 00-60777 (5" Cir,
Nowv, 28, 2001) (classroom observation of student by outside consultant was not evaluation
reqguiring parental consent)(attached).

29, Incontrast to the lederal and state definition for “evaluation,” Georgia defines an FBA us
the:
“process for analyzing the cause of a specific behavior exhibited by a student,
This technique records observed events that take place before (antccedents) and
aller the behavior oceurs (consequence).  Also recorded in a systematic data
collection method are environmental components that could contribute to the
oceurrence of the target behavior, The purpose of the FBA is to determine the
reasons for the behavior and to develop a comprehensive behavior treatment plan
as part of the IEP for students with disabilities.”

Ga. DOE Rule 160-4-7-,01(3)(g); see also Ga. DOE Rule 160-4-7-, 14(2)(1).

30. Consistent with this definition, the FBAs conducted by the School System did not include
the use of standardized instruments or measures or application of the other “evaluation
procedures” that are defining characteristics of IDEA evaluations. Rather, the School System's
FBAs consisted of professional educators and consultanis working in @B's classroom to
identify and refine effective teaching methods based on the student’s reaction to classroom
stimuli. These FBAs were not requested by the [EP team to identify a disability or to formulate
spectal education and related services (0 be provided in {BP.s 1EP.'™  Instead, the School

15 e argues thet the ULS. Department of Education’s Letter 1o Scheing at 34 IDELR 4| 34 (OSEP 2000) has “ruled
that the FBA is an evaluation.”  First, though the Department’s interpretive letters are entitled to “some deference”
under Chevron v, National Resources Defense Council, 467 U.S. 837 (1984), such letters are not binding on hearing
olficers or courts, as they “simply state[] what the administrative agency thinks the [underlying] statutc means ._."
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System conducted FBAs in order to help her service providers implement D.UT.'s [EP. See also
{(11-11-03, Tr. 14-17, 33-34, 95-96, 207) (Rostetter).

31. The School System’s FBAs were applications of applicd behavioral analysis (“ABA™)
involving the observation of GP.'s behaviors in the educational environment in order to develop
hypotheses as to the causes of certain behaviors and to identify strategies for decreasing problem
behaviors, all of which oceurred within the classroom setting. ABA is judiciall y recognized as
an educational methodology for educating autistic children, Renner v, Bd. of Edue, of Ann
Arbor, 185 1.3d 635, 645 (6th Cir. 1999)(parents request for “Lovaas™ ABA was a request for a
particular educational methodology, which determination is left to discretion of educators),
Adams v. Oregon, 195 F.3d 1141 (9" Cir. 1999); ( T.B. v. Warwick Sch. Dept., 2003 W]
22069432 at p. *1 (D.R.L)(describing ABA as “a method of educating autistic children that uses
a stimulus-response-consequence model to reinforce appropriate behavior and discourage
inappropriate behavior™), Sanford Sch, Comm, v, Mr, and Mrs, L., 2001 WL 103544 at fo. 6 (D,
Me)(same); Deal v, Hamilton County Dept. of Fduc,, 259 F.Supp.2d 687, 693 (E.D. Tenn,
2003)(ABA is a methodology for educating autistic children that is a “psychological approach
based on behaviorism, and operates on the premise that people learn from their environment™);
L. v. Nebo Sch, Dist., 214 F.Supp.2d 1172 (D, Utah 2002)(analyzing ABA as an educational
methodology); Pitchlord v, Salem-Keizer Sch, Dist, No. 241, 155 F.Supp.2d 1213, 1216-17 (L.
Or, 2001)("ABA consists of breaking down activities into discrete individual tasks and
rewarding the child’s accomplishment, The child eventually learns to integrate the information
and associate instruction with a given activity™); Mr. X v, New York St, Educ, Dept,, 975
F.Supp, 546, 548 (S.D.NY., 1997); CM v, Henderson County, 184 F.Supp.2d 466 (W.D.N.C.
2002),

32, The uncontroverted law establishes that choices regarding the implementation of an 1P,
including educational methodology, are left to those best equipped to make them- namely
professional educators. Rowley, 458 U.S. at 208; Renner, 185 F.3d at 645 (parents have no
procedural right to prescribe or require a specific desired methodology); Tucker v, Calloway Co.
Bd. of Educ., 136 F.3d 495 (6th Cir. 1998); Rettig v. Kent City Sch, Dist., 720 F.2d 463, 466
(1983 )(courts are “not free to choose between competing educational theories and impose that
selection upon the School System”); Lachman v. Illinois State Bd. of Educ., 852 F.2d 290, 297
(7th Cir. 1988), cert, denied, 488 U.S. 925 (1988) ("[PJarents, no matter how well-motivated, do
not have a right under [TIDEA] to compel a school district to provide a specific program or
cmploy a specific methodology....").

Metropolitan Sch, 1ist. v. Davila, 969 F.2d 485, 489 (7" Cir. 1992), OSEP cannot create new law, rights, or duties
without gonyg through the formal rulemaking process required of “legislative” rules. Id. Courts should rely upan
OSEP’s interpretations where they are “well-reasoned and persuasive [by comporting with] IDEA™s statutory and
regulatory scheme and with precedent interpreting that scheme.” Michael C. v. Radnor Township, 202 F.3d 642,
630 (3d Cir. 2000). Letter to Scheinz is not entitled to deference where IDEA provides no basis for inefuding FEAs
in the definition of “evaluation™ and where there is no authority supporting that interpretation. Furthermore,
Scheinz must be read in conjunction to OSEP's comments to its regulations, which specify that an FBA “may"” be an
evaluation, not that it is so by definition. 64 Fed. Reg. 12620 (1999),
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33, Indeed, many of these disputes (regarding methodology) have explicitly dealt with
disputes between parents and agencies over the appropriate methodology for educating children
with autism. Parents cannot choose ABA as a method if the district’s program is appropriate, and
courts have consistently rejecled parents” claims that some version of ABA treatment for autism
Is necessary. See Adams v. State of Oregon, 195 F.3d 1141 (9" Cir. 1999); Burilovich v, Bd. of
Educ., 208 F.3d 560 (6" Cir. 2000); Dong v. Bd. of Edug,, 197 F.3d 793 (6" Cir. 1999); Renner
v. Bd. of Educ., 185 F.3d 635 (6" Cir. 1999); Popson v. West Clark Schs., 230 F.Supp.2d 910
(5.D.Ind. 2002); Deal v. Hamilton County Dept. of Educ., 259 F.Supp.2d 687 (E.D, Tenn. 2003);
School Bd. of Henrico County v. Palkovics, 285 F.Supp.2d 701 (E.D.Va. 2003)(parcnts not
entitled to their choice of ABA methodology where school system’s propram was appropriate
and individually tailored to child’s specific necds),

34, The ALJ finds that the FBAs at issue in this cose were not evaluations as defined hy
IDEA. Therefore, @@."s request for an IEE in response to the April 2002 FBA, Mr. Pisor's
FBA, and Autism Partnership's FBA fails as a matter of law,

35, Inaddition, with specific regard to the April 2002 FBA, the federal repulations preclude u
finding that this FBA constituted an cvaluation,  Parental consent is required before an
evaluation or re-evaluation. 34 CFR. § 300.505(a)(1)(i). Parental consent is specifically not
required prior to reviewing existing data. 34 C.F.R. §300.505(a)(3); Ga. DOE Rule 160-4-7-
D3(6)(E)(2); see also Santa Fe Public Schs., 36 IDELR 52 (SEA NM 2000y (Parental consent is
nol necessary for a functional behavioral assessment when it is a review of existing data); Hast
Penn Sch. Dist., 103 LRP 28842 (SEA PA 2003); Kenston Local Sch. Dist., 102 LRP 19204
(SEA OI12002); Letter to_Anonymous, 35 IDELR 218 (OSEP 200 1); Dallas Sch, Dist,, 102 LRP
S940 (SEA PA 1999). Accordingly, the simple process of educators reviewing existing data,
without more, cannot constitute an evaluation. Id, No evidence adduced at hearing, demonstrates
that the process by which the School System prepared the April 2002 FBA consisted ol anything
other than reviewing existing data, Therefore, the April 2002 FBA was not an evaluation that
may trigger the parent’s right to request an [EE,

iii. Timeliness of D.T.’s challenge

36, Furlthermore, even if the April 2002 FBA or Mr. Pisor’s FBA could be considered
“evaluations” us defined by IDEA, Ms.88's consent to and the School System’s completion of
subsequent evaluations moots the parent’s right to challenge the previous evaluations through the
IEE process. IDEA claims, including requests for IEEs, must be brought in a timely manner o
protect the school district from prejudice and to assure that children with disabilitics are piven
appropriate educational programs without long delays. See, e.p., Berger v. Medina City Sch.
Dist., 348 F.3d 513 ({1”' Cir. 2003)(parents not entitled to private tuition reimbursement where
they failed to provide adequate notice of dissatisfaction with IEP); Bernardsville Board of Fduc,
v. J.H., 42 F.3d 149, 158 (3d Cir. 1994)(parents IDEA claims were unreasonable where they
waited over two years to initiate IDEA hearing) '™, see also Nieuwenhuis v. Delavan-Darien

==

" When Congress reauthorized IDEA subsequent to Bernardsville, supra, it codified the notice requirement as a
prerequisite to reimbursement claims. 20 ULS.C. § 1412(a)( 10)(C). Indeed, in addition to barring reimbursement for
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Sch. Dist. Bd. of Educ., 996 F. Supp. 855 (E.D. Wisc. 1998){parent barred from contesling 1EP
which has been superceded by subsequent agreed-upon 1EP on mootness and waiver grounds);
Pawers v. Indiana Dept of Educ., 61 F.3d 552, 556 n.3 (7" Cir. 1995)(“the general policy under
IDEA is to resolve educational dis&-}utcs as quickly as possible™); Dell v. Township High Sech.
Dist, 113, 32 F3d 1053, 1060 (7" Cir. 1994)(short limitations period should apply to IDEA
actions because statute requires “prompt rather than protracted resolution of disputes concerning
the disabled student’s education™); Garland Indep. Sch. Dist. v. Wilks, 657 F Supp. 1163 (M.,
Tex. 1987) ("the burden of compliance with [IDEA] procedures [alls equally on parents as well
as school districts."),

37 To the extent that Ms. @. contends that the school system “evaluation” with which she
disagrees is the April 2002 and/or Mr, Pisor’s FBA that began in August of 2002, her request lor
an IEE could not be timely because she participated in IEP meetings and consented 1o
evaluations and 1EPs subsequent o those FBAs, effectively superceding complaints regarding
the previous assessments, Sce Nieuwenhuis, supra, Ms, @, through her conduct and Failure to
bring contemporancous challenges to the assessments, forfeited any right to do so now,

. Appropriateness of challenged assessments

38, Assuming arguendo that the FBAs are evaluations and (hus subject to challenge in an
IEE hearing, all FBAs conducted by the School System, as well as (he evaluation conducted by
Dr. Freeman, were appropriate.

39, Ia sehool system chooses o defend its evaluation at a hearing, the relevant inquiry is
restricted to the appropriateness of the evaluation. 34 C.F.R. § 300.502(b)(2)(i); sec also Holmes
v. Millereek Township Sch. Dist., 205 F.3d 583 (3d Cir. 2000); see Grapeyine-Colleyville Ind.
Sch. Dist. v, Danielle R., 31 IDELR 103 (N.D. Tx. 1999), The standards governing this
determination are found in the regulations that set forth the procedures governing evaluations,
34 C.F.R. § 300.532 (evaluation procedures); Ga DOE Rule 160-4-7-.07(3).

40.  In conducting an evaluation, tests must be administered in the child's native language,
must be validated for the specific purpose for which they are used and must be administered by
trained personnel in conformance with the instructions provided by their producer, 34 C.FR. §
300.532(a). The tests must include those tailored 10 assess specific aveas of educational need and
not merely those that are designed to provide a single general intelligent quotient. The tests must
measure accurately the child's aptitude or achievement level. No one procedure should be used us
the sole crilerion to determine an IEP,

41, Standardized tests that arc given to a child as part of an cvaluation must be validated for
the specific purpose for which they are used and must be administered by tramed and

faiture to provide timely notice, parents may also be denied reimbursement upon a finding “of unreasonableness
with respect to actions taken by the parents.” 20 U.S.C. 141 2(a)10)(C)(ii).
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knowledgeable personnel in accordance with instructions provided by the producer of the test,
34 C.FR.§300.532(c)(1); Ga. DOE R. 160-4-7-.07(3)(c)(i1).

42. Once a School System’s evaluation has been shown t0 satisfy the required evaluation
procedures set forth in the federal and state regulations, the standard has been met and the
evaluation must be considered appropriate, 34 C.F.R, § 300.502; Grapevine-Colleyville
Independent School District v. Danielle R, 31 IDELR 103 (N.D. Tex. 1999).

i. B.J. Freeman’s evaluation

43. Dr. Freeman's evaluation was appropriate under the relevant standards. Dr. Freeman is
qualified™ to assess students with awtism and was qualified to administer the two standardized
instruments she administered. See Deal v. Hamilton County Bd. of Edug,, 259 F, Supp. 2d 687,
693 (E.D. Tenn. 2003)(describing Dr. Freeman as a “highly qualified expert™). With regard 1o
the specific evaluation procedures, the tests that Dr. Freeman used were validated for the specific
purposes for which she used them. Dr. Freeman drew from multiple sources in conducting her
eviluation.  See 34 C.F.R. § 300.532(d); Ga. DOE R. 160-4-7-.07(3)(¢c)(v). Furthermore, Dr.
Freeman selected appropriate instruments to ensure that 1.T.’s limited verbal skills did not result
in inaceurate results, See 34 CF.R, § 532(e); Ga, DOE R, 160-4-7-07(3)(c)vi). A copy of the
evaluation report was given to Respondent’s mother, and the IEP team convencd 1o determine
eligibility, in accordance with 34 CFR. § 300.534(a)(2) and Ga. DOL R, 160-4-7-
O7(B(dy2). "™

44, Respondent hos presented no evidence demonstrating that Dr, Freeman's evaluation was
inappropriate or that it did not meet the standards of IDEA, Respondent's expert, Dr, Trapani,
altempted to challenge the appropriateness and usefulness of Dr. Freeman's evaluation.
However, Dr. Trapani is not a licensed clinical psychologist and her challenges to the report (that
it was “basic™ and would not assist in drafting IEP goals and objectives) were not based on legal
requirements or standards imposed by IDEA or Georgia law.'"™ Moreover, Dr. Freeman’s
expertise must be deferred to as it clearly exceeds that of Dr. Trapani’s in the area of evaluating
and diagnosing children with autism (indeed, Dr. Trapani has no such expertise).

" Though Respondent did not challenge Dr. Freeman's qualifications or licensure at the hearing, it bears noting that

Dr. Freeman, as a psychologist licensed in Cafifornia and Ilinois, is authorized o practice as a psychologist in
Georgia for up to 10 days a year, Ga, Bd. of Examiners of Psychologists Rule 510-9-03.

" Under Georgia law, an evaluation repoit is defined as “a summary of evaluation results obtained in the process
of collecting information to determine if the student is a student with a disability. The evaluation report(s) will vary
from student to student, depending upon the type of assessments completed, i.c., psychological evaluation report,
occupational therapy evaluation report, specchilanguage therapist’s evaluation tesults reflected i the eligibility
I;?Ul'l, ete,” Ga. DOE R. 160-4-7-01(3)(d). Dr. Freeman’s report complied with this definition and requirements,

"™ The only IEP meetings attended by Dr. Trapani were on March 27 and Junc 4, and neither involved the
development of an IEP. The IEP was aot actually written until August 8, 2003, and the uncontroverted testimony
was that the evaluation by Dr. Freeman was used to determine eligibility and to identify @ s specizl education
needs,
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45. Having established that Dr. Freeman's evaluation satisfied the requircd evaluation
procedures set forth in the federal and State regulations, the standard has been met and the
evaluation must be considered appropriate.  Accordingly, the parent does not have a right to an
additional evaluation at public expense. 34 C.ER. § 300502(b)(3); Ga. DOE R. 160-4-7-
D5(4)(a).

ii. School System’s FBAs

4o, As noted above, the FBAs in this case did not involve the administration of standardized
tests or specific evaluation procedures, In an apparent recognition of the dearth of applicable
stanlards, Respondent argued that outside sources, such as ethical guidelines for certified
behavior analysts, establish standards by which to judge the appropriateness of FBAs. These
ethical guidelines do not have the force of law.' Holmes, 205 F.3d at 591 (state depastment of
education guidelines recommending certain evaluation procedures do not have the foree of law
and are not dispositive of whether a school system’s evaluation is appropriate). In any event, to
the extent a determination of appropriateness is to be made, the School System’s FBAs were
appropriate by any relevant standacd.,

47, Although IDEA does not specily who is qualified to conduct FBAs, the unrebutted
evidence here showed that the FBAs were conducted by persons experienced and competent Lo
conduct them,  Mr. Kim Pisor, Dr. Ron Leaf, and the stalf from Autism Partnership are
knowledgeable of, and complied with standards of professional practice in the field, for
conducting the functional behavior assessments '.}Ew.

48. IDEA also fails to specify standards for conducting FBAs and it is precisely because
these FBAs were not IDEA evaluations that applying the standards applicable to evaluations is
problematic. Every witness that testified regarding FBAs agreed that there are different “levels”
or “tiers” of FBAs, and that the School System’s FBAs constituted “tier 17 and “tier 27
assessments,  The testimony demonstrated that the activities undertaken by the School System
and Autism Partnership staff in furtherance of these FBAs were performed in a competent and
professional manner consistent with applicable standards of practice.

49, As with any (caching mcthodology, a student’s success is evidence of its
appropriateness,’''  Here, the evidence established that the FBAs resulted in hypotheses
regarding @8.’s unwanted behaviors and in teaching strategies that reduced those behaviors.
@ .’s unwanted and self-injurious behaviors have decreased markedly from the fall of 2002 to
the present. Furthermore, O exhibits increasing self-control over her non-desired behaviors,

" Any challenges based on ethical standards of various professional associations have been determined by this ALJ
to be outside the scope of this ingquiry, {11-12-03 T, 226).

"VIDEA is clear in requiring that school system’s efforts on behalf of students with disabilities must be reasona by
caleulated, but are not required 1o guarantee any particular outcome. Rowley, supra, 438 U5, at 192, Thus, this
decision should not be read to reguire that FBAs result in progress in order to be appropriate; however, where, as
here, the evidence is compelling that the stodent has made progress, this determination establishes the adequacy of
an FBA,
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and she has made meaningful gains in academic skills and social development, deLd upon this
progress, the only conclusion that can be reached is that the FBAs were appropriate. '’

50.  Respondent’s wilnesses attempted to criticize the FBAs by atacking perceived
m{.,mmmtcﬂmcs. i the data and by offering testimony of their understandings of £ED.'s
behaviors.'” However, it is only the School System’s witnesses and experts (all of whom spoke
with school personnel, and reviewed all of his school records) who possessed actual knowledge
of the educational programs available to @P. and of her actual performance in the public school
program. None of Respondent's experts reviewed all of &35 educational records, interviewed
any school personnel or observed in her educational setting.  Accordingly, the School System's
wilnesses are to be given deference, See, Chris D. . v. Montromery County Bd. of Edue,, 753 F.
Supp. 922 (M.D. Ala, 1990) (the court relied, in part, on expert testimony from specialists with
first-hand knowledge of the student and of the school district's program in determining that the
district failed to provide an appropriate program); see also, Bd, of Educ. of East Windsor
Regional Sch. Dist. v, Diamond, 808 F.2d 987 (3d Cir, 1986) (the court credited testimony of
parents' witnesses who had observed student personally in the school setling rather than
testimony of school districts witnesses who testified based only on reports submitted by
t‘Lpl'L‘;l'll[Elﬁ"v'L‘H' t}i'lhu |:rtu;,r1111|}', Lenn v, Pm'llmd Sech, Conn 'L"mnm 1992 WL 'ili}HfJ'S {l) M:, Il,lﬂj
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special uhmalun mllhullbd in ||.]’ fnrlnul.ulnll in dLIL[’I'[II[LI!IIf._, tihlt hlm.lull could I}Lnuhi
meaningfully from district's proposed [EP because they interacted with the student daily in the
public school environment and were in a better position to determine the appropriateness of the
IEP than independent evaluators who had met with student during isolated incidents of short
duration).

51, Morcover, as in many areas of the law, cases are often decided based upon a “battle of
the experls.” See, e.g., Troy School Dist. v. Boutsikaris, 250 F.Supp.2d 720, 736 (1L.D.Mich.
2003); Oberti v. Board of Educ,, 789 F.Supp. 1322, 1335-1336 (D.N.J. 1992), In making a
determination of credibility of expert wilnesses, it is important to review the witness' testimony
in light of that witness’ expertise as it relates to the issues in the case. Kumho Tire Co. v.
Carmichael, 119 8, Ct. 1167 (1999)(courts must assess the reliability of the expert’s principles
and methodologies used to reach the expert opinion or conclusion); see also Daubert v, Merrill
Dow Pharmaceuticals, 113 S, Ct. 2786 (1993). In this case, the testimony has focused on the

"1 is also important to recognize that, in fact, the Schaol System’s FBA done by Autism Parinership should be
measured nl]l}' by the behaviors that were at issue in the March and June [EP meetings - head banging, At the
March 27" [EP mecting, s, " repeatedly states that her foews at the meeting is &8s STB of head banging, 1L is
not even disputed that there is absolutely no evidence that any incidents of this SIB occurred after the March
meeting. However, the School System bas gone beyond this one behavior and demonstrated 88's success i all
areas of her problem behaviors.

' Respondent further suggests that an identification of functions must be decumented in writing for a FBA 1o be
adequate, No legal requirement exists that an FBA be recorded in writing. See, e, Board of Bducation of the
Akron Central School District, 28 IDELR 909 (SEA NY 1998). Respondent’s argument with respect to the Autism
Parinership FBA is disingenuous because Ms. T., in respense to the School System’s offer to prepare a written
document, specifically instructed that it nol be done.




ultimate issue of whether the functional behavior assessment done by the District on Gl was an
evaluation and if so, whether it was effective. Although there has been abundant testimony from
experts whose carcers have addressed principles of applied behavior analysis and (unclional
behavioral assessments as the component assessment of ABA, there has been only one witness
with significant scientific expertise in the area of Gl s disability — autism. Dr. Freeman has
evaluated 15,000 to 20,000 children with autism in her thirty-year carcer, She has taught,
published prolifically in the arca of the assessment of children with autism, and in the area of
applicd behavior analysis and functional behavior assessment. Further, she has conducted
exlensive research on diagnosis, treatment and interventions for children with autism, and has
conducted longitudinal studies of outcomes of children with autism, Therefore, as it relates to
€05 disability and her special education needs, D, Freeman's testimony must be afforded
greater weight than the testimony of other witnesses in this case on the issue of interventions
wilh children with autism, including behavioral interventions, |

52, Following Dr. Freeman in terms of expertise as to @3.’s needs is Dr, Ron Lea [, who has
spent virtually his entire thirty-year carcer applying principles of applied behavioral analysis to
children and individuals with autism. Early in Dr. Leaf’s carcer, he worked on the Young
Autism Project, referenced in the seminal text, Lducating, Children with Autism, as one of the
maost scientifically based studics on appropriate interventions for children with antism, Thus, Dr,
Leal has extensive background in both principles of applicd  behavior analysis, including
functional behavioral assessments, and autism,

33, In contrast, there are other witnesses whose background and expertise has been
exclusively in the area of applied behavior analysis and, in the case of Dr. Wayne Fisher, the
almost exclusive use of one type of functional behavioral assessments — the tier three assessment
or analog functional analysis. Dr. Fisher was clear that he has never published on the diagnosis
of and treatment of children with autism, has no editorial appointments or peer review
responsibilities on any journals dealing exclusively with children with autism, and acknowledyed
that he does not use Lducating_Children_with Autism as part of his work. Dr. Fisher's
background has been exclusively in institutional settings, such as Kennedy Kreiger and the
Marcus Institute, a day treatment progam utilizing functional analysis - a tier three analysis.
Further, none of his publications address the use of such assessments and their implications
specifically as they relate to the diagnosis and treatment of children with autism.

24, It is somewhat difficult to discern the area of expertise of Dr. Robert Babcock, though it
is clear that Dr. Babcock’s background is in ABA. He has never, however, published in a book
or peer-reviewed journal that relates specifically to children with autism including preschool
children with autism. Further, Dr. Babcock, though attempling to back away from his prior
testimony, has acknowledged that he has virtually no experience in dealing with children less
than six years of age. Dr. Baboock’s expertise, such as it is, is in the general arca of functional
behavioral assessment.

53, Dr. Catherine Trapani, on the other hand, is neither a licensed clinical psychologist nor a

certified or credentialed school psychologist. She has had no involvement with Journals,
associations, societies, publications, ete., addressing children with autism. Al most, it appears
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that Dr. Trapani has had some general experience with and exposure to children with autism and
has recently been involved in operating classrooms at Marcus tha may include children with
autism,

56,  Dr. Craig Kennedy, who is also an cxpert in applied behavior analysis and the use of
behavioral assessments, has significantly more experience in dealing with children with autism
than Drs. Fisher and Babcock. However, Dr. Kennedy was very candid in stating that he did not
consider himself to be an expert in the arca of autism, but that he simply had extensive expertise
in working with that population. Like Dr. Fisher, Dr. Kennedy has myriad publications in the
area of applied behavioral analysis, though not specific to children with autism. Dr. Kennedy’s
expertise is in the area of tier 1 and tier 2 assessments, which oceur in the natural environment,

o7, The only conclusion that can be drawn from the dramatic improvement in €HP's
behavior is that the FBAs conducted by Petitioner were effective in assessing and treating &G0 's
behavior.  Accordingly, even if these FBAs were mterpreted to be IDEA  evaluations,
Respondent would not be entitled to an TRE at public expense arising from any disagreement she
may have with them, Sce 34 C.F.R. § 300,502¢{b)(3).

58.  Nevertheless, Respondent challenges the effectiveness of the School System’s FBAs by
asserting that they have failed to bencfil €M in the home environment - an objective
Respondent asserts would be accomplished by the Marcus Institute’s program - and they have
failed to maximize the potential gains that could be accomplished by the Marcus Institute's
program. — Though this is not a FAPE case, the analysis is instructive to this point.  The
“eenterpiece” of [IDEA--the provision of a FAPE through a child’s IEP-—requires only an
cducation that is reasonably caleulated to provide “some” or “adequate” educational benefi,
LS.K. v. Hendry County School Board, 941 F.2d 1563, 1572 (I 1™ Cir, 1991),  Maximum
mprovement “is never required.” L at 1573, Moreover, the Eleventh Circuit “has specifically
held that generalization across settings is not required to show an educational benelit,” Devine
v. Indian River County School Board, 249 F.3d 1289, 1293 (11" Cir. 200 1); see also J.S.K., 941
F.2d at 1573,

59, As IDEA's central FAPE standard does not require more than the provision of services
that are reasonably calculated to provide “some” or “adequate” educational benefit, and
specilically does not require generalization of progress across settings, Respondent’s contention
that an FBA must exceed this standard must fail, See JS.K. v. Hendry County School Board, 941
F.2d 1563, 1572 (11" Cir, 1991); Devine v. Indian River County School Board, 249 F.3 1289,
1293 (11" Cir. 2001). Respondent’s arguments would require more of evaluations under IDEA
than the entire educational program is required o provide. There simply is no precedent for
Respondent’s “FAPE plus™ standard for evaluations, and such an interpretation would undermine
the statutory interpretations provided by the Bleventh Circuit in Devine and J.5.K., as well as the
Supreme Cowrt’s analysis in Rowley.
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. The Marcus Institute placement

60.  Bven assuming that the evaluations conducted by the School System were inappropriate,
the Respondent is not entitled to the reliel she secks here, On the last day of hearing,
Respondent revealed that what she seeks is not merely an evaluation or an FBA but a “placement
for evaluative purposes” at the Marcus Institute, {1-13-04 Tr. 95)(Ms. T'). The placement in
question would entail @5 corollment at the Marcus Institute for an intensive four-month
(minimum) treatment program including classroom instruction and therapy.

6l. A change in placement oceurs when the cormposition of a child’s educational program or
services is substantially or materially altered, Sec Sherri A.D. v. Kirby, 975 F.2d 193, 206 (5"
Cir. 1992) (a change in placement oceurs where there is a fundamental change in a basic element
of the educational program); Doe by Gonzales v, Maher, 793 F.2d 1470, 1487 {* th Cie, 1986},
modified on other prounds sub nom Honip v, Doe, 484 1.5, 305 (1988)(significant change in
placement means  significant change in program or services); Deleon v, Susquehanna
Community Sch, Dist., 747 F.2d 149 {3“' e, 1984 (“given the remedial purposes of [IDEA],
the term “change in educational placement’ should be given an expansive reading, at least where
changes affecting only an individual child’s program are at issuc.). Whether a change in
placement has ocewrred is determined by considering the following (actors;
i.Whether the educational program set out in the child's IEP has been revised:
i. Whether the child will be able to be educated with nondisabled children to the same
extent;
L Whether the child will have the same opportunities to parlicipate in nonacademic and
extracurricular services;
iv.Whether the new placement option is the same oplion on the continuum of ulternative
placements,

62, Asreferenced in the factor test, IDEA regulations contemplate the maintenance by public
school systems of a "continuum of alternative placements." 34 C.F.R. § 300.551. The
regulations describe the consideration that must begin on the continuum with the least restrictive
alternative and moving to the most restrictive as follows: "instruction in regular classes, special
classes, special schools, home instruction, and instruction in hospitals and institutions." 34
C.ER. § 300.551(b)(1). Placement in a special education clagsroom clearly falls on the less
restrictive side of the continuum than placement in a day treatment program. [d. Where, as here,
the requested relief would shift the student to a more restrictive educational setting on the
continuum, it is axiomatic that a change in placement oceurs. [d.; 34 C.F.R. 300.550,

63.  Indeed, before Respondent recast her request on June 9 as one for an IEE, at the March
27, IEP meeting — attended by Drs. Fisher and Trapani of the Marcus Institute — the family gave
the School System notice of its intention to remove 8B from the School System, to privately
place her at the Marcus Institute, and to scek reimbursement. As Respondent well knows, this
notice is specifically contemplated by IDEA as a requirement when parents unilaterally remove
their children from public schools in order to place them in private facilities. 34 C.FR. §
300.403(d).
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64.  Respondent’s insistence that she seeks “placement for evaluation purposes”™ does not alter
the fact that the Marcus Institute FBA is an educational placement that is not appropriate relicf in
an IEE case. Even where an educational placement is recommended for diagnostic or evaluative
purposes, such placement decisions must nonetheless be made by the IEP team and that the
school system must continue to provide FAPE. See, c.zr., Reese v. Bd. of Educ. of Bismarck R-
V Sch. Dist., 225 F.Supp.2d 1149, (E.D. Mo. 2002} (issue before hearing panel was whether the
District failed to provide an IEP for the plaintiff during his diagnostic placement); Sanford Sch.
Comm. v. Mr. L., 2001 WL 103544 (D, Me. 2001) (district court agreed with hearing officer's
determination that the diagnostic placement and the January IEP and placement violaled the
student’s right to FAPE in the least restrictive environment); Manchester Sch. Dist. v, Charles
MLE., 1994 WL 485754 (D.NLH. 1994) (Court found that the diagnostic placement offered by the
school district must be analyzed to determine whether it provided FAPE in accordance with
IDEA); Clark County Sch. Dist,, 102 LRP 18798 (SEA NV 2000} (hearing officer deterimined
that the school system did not prevail with the burden of proof that the diagnostic placement was
reasonably caleulated to provide educational benefit); Dade County Sch, Sys., 103 LRP 17358
(SEA GA 2001); M.S.D, of Martinsville, 102 LRP 10661 (SEA IN 1997), ."‘sl':#::m'djlll.;l}-',
repardless of the fact that the Marcus Institute FBA will involve some level of assessment or
evaluation, it is still a “placement™ as defined by [DEA, and can only be provided at public
expense through an IEP meeting or & FAPE hearing,

65, Further, any argument by Respondent that the “treatment” 1o be provided by the Marcus
Institute takes the Marcus FBA outside of IDEA's definition of “placement™ is without merit, It
i5 well-settled that “[t]he concept of education under the [IDEA] clearly embodies both academic
instruction and a broad range of associated services traditionally grouped under the general
rubric of ‘treatment.”  Any attempt to distinguish academics from treatment when defining
‘educational placement’ runs counter to the clear language of the Act,” Tilton v. Jefferson
County Bd. of Educ,, 705 F.2d 800, 803 (6" Cir. 1983); sce also Ms. B. v. Milford Bd. of Educ.,
103 F.3d 1114 (2d Cir. 1997)(educational placement included treatment provided by residential
facility); Seattle Sch. Dist, No. 1 v. B.S., 82 F.3d 1493, 1502 (9" Cir. 1996); Babb v, Knox
County Sch. Sys., 965 F.2d 104, 109 (6" Cir. 1992); Clevenger v, Qak Ridpe Sch. Bd., 774 F.2d
514 (6" Cir, 1984). Thus, D.T.’s casting of her request as one for “treatment” in no way allers
the fact that the Marcus Institote FBA constitutes an educational placement under IDEA,

06, Under the IEE provision, a parent who disagrees with a school system evaluation may
request an independent educational cvaluation at public expense. 20 U.S.C. § 1415(a); 34 C.F.R.
§ 300.502. If the school system fails to demonstrate that its own evaluation is appropriate, then
the relief to be awarded to the parent is a publicly funded evaluation. Id. There is no authority
for the Respondent’s position that, assuming the School System’s FBAs were inappropriate, this
ALJ may order relief in the form of a new placement at the Marcus Institute at the School
System’s expense.

67.  The Respondent has suggested that the details of the Marcus Institute FBA are irrelevant

to the instant inquiry. Respondent argues that parents are entitled to the independent evaluation
of their choice, such that, in defense of an IEE request, a school system may not argue that the
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parent’s choice of independent evaluation is infirm. Respondent’s arpument ignores the fact that
she herself has affirmatively placed the Marcus Institute in issue by confirming throughout this
case that she seeks to enforce her right not only to an independent FBA but specifically w an
FBA at the Marcus Institute.'" Her argument also ignores the fact that the Marcus FBA is not
an “evalvation” but rather a placement and is thus not proper relief in an IEE case.

68.  Respondent has also argued that she is entitled o choose an FBA al the Marcus Institute
because the School System did not supplement the state or federal rules regarding evaluations to
impose additional criteria on IEEs. According to Respondent, this means that #o criteria at all
were in place save for those relating to the qualifications of the Marcus Institute stafl, such that
a5 long as they were properly qualified or credentialed o conduct an FBA, Respondent may
obtain an FBA at Marcus via the instant IEE hearing. Again, Respondent's argument fails,
Whatever criteria would be applicable to an evaluation obtained by the parent pursuant (o an IEE
request, and regardless of whether the School System supplemented the state and federal
evaluation crileria, the relielf obtained by the parent must still meet the basic criteria of
constituting an cvaluation, rather than a placement.  School systems are not required o
promulgate 1EE criteria specifying that independent evaluations muast actually be evaluations, in
order to avoid being saddled with the expenses of a parent’s choice of a private placement
couched in “evalnation™ terminology.

6Y, While parents may choose an institution or examiner to conduct a legitimate 15, the
child’s placement (as defined by the 1EP) must be created by the IEP tcam according to the
procedures established by IDEA and implementing state law. See 20 U.S.C. § 1414; 34 C.F.R, §
342-347; Ga. DOE Rule 160-4-7-09. Parents are important members of the 1EP team and
participate in the 1EP process, but they do not dictate the child’s placement nor is parcnial
consent required to implement an IEP (except for the initial provision of services). Sec 34
C.ER.§ 300.345 (role of parents in IEP meetings); 34 C.F.IR. § 300.505 {parental consent); Ga,
DOE Rule 160-4-7-05(3) and (6) (same). In fact, at the end of the day, it is only the School
System that has an obligation to ensure that FAPE is offered.

70. Parents are nol entitled to public funding for their unilaterally change or “choice” of their
child’s cducational placement outside of the IEP process unless a hearing officer or court
ultimately determines that the school placement did not offer a free appropriate public education
(“FAPE") and that the private placement was proper. Florence County Sch. Dist. Four v, Carter,
S10°U.S. 7(1993); Burlington v. Dept. of Edue., 471 U,S, 359 (1985); M.C. v. Voluntown Bd, of
Educ., 226 F.3d 60 (2d Cir. 2000); Doe v. Metropolitan Nashville Pub. Schs., 133 F.3d 384 (6™

"I Respondent now seeks only an order declaring her right to an TEE generally (without reference to the Marcus
Institute), that would represent a drastic departure from her long-held position in this case. Furthenmore, it would
unquestionably prolong what has already been tortuously protracted litigation. IFthe parent were awarded an [EE in
general, but not the FBA she seeks at Marcus in particular, then when the parent sought reimbursement from the
School System for the Marcus placement, the School System would be forced to request yel another hearing to
litigate the question of whether the Marcus FBA is an “evaluation” covered by the IEE provision or a “placement.”
That issue has been litigated here and is ripe for decision, and to prolong it further would be an inordinate waste of
time and resources for all involeed.
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Cir. 1998); Cypress-Fairbanks Indep. Sch. Dist. v. Michael T., 118 F.3d 245 (5" Cir. 1997). Of
course, a parcnt objecting to their child's placement has the right to request a due process
hearing, but any change in placement effected as the result of a hearing would not be by
unilateral choice but rather via the procedures established by law. 20 U.S.C. § 1415(b)(6) and
(f); 34 CF.R. § 300.507-511. Of course, such a hearing would relate to whether the 1EP offered
the child FAPE, Respondent withdrew her FAPE claims before the hearing bepan.

IV. Decision
The School System’s evaluation by Dr. Freeman and the FBAs conducted were appropriate.

Accordingly, while Ms, @has the right to secure private evaluations and have those considered
by the IEP team, she does not have the right to an independent evaluation at public expense. 34

CER. § 300.502(b)(3).
g
o

STEVER W. TEAT
Administrative Law Judge

SO ORDERED this  day of April 2004,
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