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I. Introductipn

[n response to FPetitioner’s request for a due process hearing under the Individuals with
Disabilities Education Act (IDEA), 20 U.S.C. §§ 1400 et seg. and § 504 of the Rehabilitation Act
of 1973, 29 U.S.C. §§ 794 et seq., an evidentiary hearing was held beginning on March 30, 2004,
and concluding on April 15,2004." Petitioner sought compensatory services and other. relief
for homebound instruction that was not included in the 2003-2004 individualized education plan
(IEP).* Based on the evidence presented at this hearing and a review of the record, it is
determined that the School District, at all relevant times, has provided Petitioner a free
appropriate public education (FAPE) in the least restrictive environment.’ Consequently, all of
Petitioner’s requests for relief are denied.

Il. Findings of Fact

I. 8. is ten years old. His date of birth is iRO0GHOM® (Respondent’s Exhibit 1, page 1).
@R has been diagnosed with Down’s Syndrome and attention deficit hyperactivity disorder
(ADHD}. (Respondent’s Exhibit 2, page 3). He is a resident of Cobb County School District
and was first referred to the School District’s Department of Special Education on March 19,
1997, when he was three years old. (Respondent’s Exhibit I, page 1). He has received special

! Hearing dates were: March 30, March 31, April 1, April 8, and April 15, 2004. The record remained open until April 30,
2004, the date on which the last hearing transcript was received. '

 Petitioner alleged that he required homebound instruction for the latter part of the 2003-2004 school year, although his [EP
(to which his parent agreed) called for Petitioner to attend GERBd Flementary School in an inclusion third grade
classroom. Petitioner’s parent has kept Petitioner out of school since Janary 20, 2004, although the IEP indicated that
Petitioner is to attend Elementary School in a third grade classroom..

* This matter has been reassi gned to Judpe Steven Teate, inasmuch as Judpe Rauh-Ference is no longer an' OSAH employee.




education services from the School District since that time.* {Respondent’s Exhibits 7, 12, 14,
17-18, 23, 25-29, 31, 33, 40, 42, 45).

Pursuant to &8%’s eligibility for special education services, the School District convened a
meeting to develop an individual education program (IEP) for B8 in August 1997, The School
District contacted Ms. @ and notified her of this meeting, and she altended it. (Respondent’s
Exhibit 7, page 13-14) At this meeting, Ms. @. acknowledged that she had received a copy of
the School District’s brochure explaining her parental rights, and that she had an opportunity to
have the rights reviewed with her. (Respondent’s Exhibit 7, page 14).

The IEFP committee (which included Ms. #8) developed annual goals and short-term objectives
for 58 to address his areas of disability. (Respondent’s Exhibit 7, page 17-21). The IEP
committce determined that W@ should receive a combination of home-based and community-
based services in a special needs preschool classroom at the BRG«@ad@e school. The IEP
committee also determined that K2a@ should receive a full occupational therapy evaluation.
(Respondent's Exhibit 7, page 14).

Ms. @ signed both the IEP itself and a separate consent for initial placement form, indicating her
agreement with the IEP. (Respondent’s Exhibit 7, page 14; Respondent’s Exhibit 8, pape 22).
This [EP was to be in effect from September 2, 1997 to August 28, 1998, (Respondent’s Exhibit
7, page 14).

BRI was referred for an occupational therapy evaluation on September 9, 1997, pursuant to the
IEP commiltee’s recommendation. (Respondent’s Exhibit 9). On October 30, 1997, {8
received an occupational therapy evaluation that suggested E®. reccive some occupational
therapy services. (Respondent’s Exhibit 10).

Pursuant to this evaluation, the IEP committee reconvened to amend the existing IEP. The IEP
committee added occupational therapy services in the amount of 30 minutes per week for SR
(Respondent’s Exhibit 11, page 26). Ms. @ was “receptive and. enthusiastic” about @@ 's
receipt of lhm,a services. (Respondent’s Exhibit 11 page 27). She signed the IEP amendment,
indicating her agreeme:nt with it. (Respondent’s Exhibit 11, page 26).

The IEP committec reconvened again in Janvary 1998, The School District contacted Ms. &
and notified her of this meeting, and she attended it. (Respondent’s Exhibit 12, page 28-30).
Ms. @ received a copy of her parental rights, and they were reviewed with her. (Respondent’s
Exhibit 12, page 31).

At this meeting, the IEP committee (which included Ms. @). reviewed the September 1997 IEP.
The IEP committee reviewed §’s progress and noted that he had either made progress or

* On May 9, 1997, the School District sought and received 43 s parent's (Ms. ). permission to evaluate BB&, for

eligibility for special edueation services. (Respondent’s Exhibit 4, page 8). The School District conducted an educational
evatuation that same day. (Respondent's Exhibit 5). On Angust 20, 1997, the School District completed a Sipnificantly
Developmentally Delayed (SDD) Eligibility Report for #8888 and found that he was eligible for special education services
under the catepory of SDD. (Respondent’s Exhibit 6).
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mastered all of his goals and objectives. (Respondent’s Exhibit 12, page 32). MNew goals and
objectives were developed. (Respondent’s Exhibit 12, pages 34-40). The IEP committee
continued 8% 's placement in a community-based school, along with 30 minutes per week of
occupational therapy. The IEP committee determined, based on available data, that ¥ had
language deficiencies and required such services. (Respondent’s Exhibit 12, page 38). Asa
result, @& was also provided 60 minutes per week of speech therapy. (Respondent’s Exhibit
12, page 30).

Ms. 5 signed this IEP, indicating her agreement. (Respondent’s Exhibit 12, page 30). This [EP
was to be in effect from January 26, 1998 to January 26, 1999. {Respondent’s Exhibit 12, page
30).

On July 15, 1998, the School District sent Ms. & a letter cﬂnﬁrmingm’s enrollment in a
special needs preschool class for the 1998-1999 school year and informing her that the School
District’s {ransportation department would contact her in August 1998 regarding special needs
transportation. (Respondent’s Exhibit 13). :

On January 19, 1999, the School District convened an IEP meeting to review @8%’s IEP and
develop an IEP for the remainder of the academic year. Ms. @ was notified of this meeting and
received a copy of her parental rights. (Respondent’s Exhibit 14, page 46).

The IEP commitiee (which included Ms. &) discussed 88's current functioning and progress
on his goals and objectives. The committee noted that & was noncempliant and would
actively refuse to follow his teachers” directions by saying “no.” (Respondent’s Exhibit 14, page
53). 4% had mastered ten of his thirteen short-term objectives and had shown good progress
on the two of the remaining short-term objectives. (Respondent’s Exhibit 14,page54). Ms. &
and Ms. 8B, @@@.’s grandmother, both attended this meeting and stated that they believed 48R
had “made a lot of progress.” (Respondent’s Exhibit 14, page 48). The IEP committee then
developed new goals and short-term objectives for the next IEP. (Respondent’s Exhibit 14, page
56-61).

The IEP committee then discussed #8R.'s placement for the remainder of the academic year.
The committee'placed &8, in a special needs preschool classroom. Additionally, the committee
provided community-based and home visits, along with occupational therapy for 30 minutes per
week and speech language therapy for 60 minutes per week. (Respondent’s Exhibit 14, page
31). Finally, the IEP committee determined that @M. did not require extended school year
{ESY) services doring Summer 1999. (Respondent’s Exhibit 14, page 52).

Ms. & signed this IEP, indicating her agreement with it. (Respondent’s Exhibit 14, page 52).
This IEP was to be in effect from January 1999 to June 1999. (Respondent’s Exhibit 14, page
51).

Also on January 19, 1999, the School District sought and received Ms. &'s permission to
evaluate 8% for adaptive physical education (P.E) services, and a referral was made.
(Respondent’s Exhibit 15, page 63-64). The School District evaluated S%®, for eligibility for
adaptive P.E. services on March 9, 1999. {Respondent’s Exhibit 16). The evaluation suggested
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that, rather than receiving adaptive P.E. services, @@ would participaie in regular P.E. with the
assistance of a paraprofessional. (Respondent’s Exhibit 16, page 66).

In March 1999 the School District convened an IEP meeting to review @.’s [EP and develop
an [EP for the 1999-2000 school year. Ms. £ received notice of this meeting. (Respondent’s
Exhibit 17, page 67).

The IEP committee (which included Ms. @) decided to continue the goals and objectives drafted
at the January 1999 IEP. (Respondent’s Exhibit 17, page 71). Ms. & stated that she felt @R
would benefit from being with typical peers, and the rest of the IEP commitice agreed.
(Respondent’s Exhibit 17, page 69). The committee noted that S8 had a strong ability to
iritate others around him, and that he might benefit from having typical peers as role models to
imitate. (Respondent’s Exhibit 17, page 69; Transcript [hereinafter “T."”], Vol. 1, testimony of
Bailey, page 39). Accordingly, the IEP committec determined that . would be included in a
general education kindergarten class at mmamﬂntﬂry School, his home school, on a full-
time basis, except for possible “pull-out” time to receive related services such as occupational
therapy or speech language therapy. Because he was in an inclusion classroom, @ would
receive his special education services in a regular education classroom and among typical (i.e.,
nondisabled) peers. The IEP commitiee also provided @@ with paraprofessional assistance so
he could participate in a repular P.E. class. The [EP committee determined that if regular P.E.
was unsuccessful, the School District would seek Ms. @.s permission to attempt an adaptive
P.E. class. (Respondent®s Exhibitl7, page 72).
L]

Ms. @ signed this IEP, indicating her agreement with it. (Respondent's Exhibit 17, page 74).
This IEP was to be in effect from August 23, 1999 to January 19, 2000. (Respondent’s Exhibit
17, page 73).

In January 2000, the School District convened a meeting to review s IEP and to discuss re-
evaluation. Ms. @ received notice of this meeting, along with a copy of her parental rights.
{Respondent’s Exhibit 18, page 84),

The IEP mmnultec (which included Ms. &) discussed @8."s current functioning. (Respondent’s

Exhibit 18, pagf: 86). The committee noted that there were concerns regarding “attention to task
and direction following.” @@ also showed some behaviordl concerns related to his
noncompliance, as he would “often want to roam and do what he pleases” and was “known to sit
on the ground and refuse to move.” These behaviors had been discussed with Ms. & during a

previous conference and continued to require intervention from school staff.  (Respondent’s
Exhibit 18, page 88).

The IEP committee then discussed &8s progress on his goals and objectives. &3 had either
mastered or made good progress on all of his goals and short-term objectives. (Respondent’s
Exhibit 18, page 97-98). The IEP committee then drafied new goals and objectives for TR
(Respondent’s Exhibit 18, page 99-102).

The IEP committee then discussed &M8.’s placement. The entire committee agreed that SR
had made good progress within an inclusive kindergarten setting, with access to typical peers.
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Ms. & was particularly supportive of #8 remaining in an inclusive setting. (Respondent’s
Exhibit 18, page 105). Accordingly, the IEP committee determined that $888 would remain in
an inclusive, regular education classroom setting at @REEGRED Flementary School. He would
also receive speech language therapy for 60 minutes per week and occupational therapy for 30
minutes per week. (Respondent’s Exhibit 18, page 106).

Ms. @ signed this IEP, indicaling her agreement with it., (Respondent’s Exhibit 18, page 107).
This IEP was to be m effect from January 2000 to January 2001. (Respondent’s Exhibit 18, page
107).

Also at this meeting, the IEP committee discussed reevaluation considerations and determined
that @@ required a full cvaluation to delineate continued eligibility for special education
services, @ continued to be eligible for speech language services. Ms. £ agreed with this
recommendation. (Respondent’s Exhibit 18, page 108). The School District also referred GRS
for an assistive technology cvalvation to determine whether he could benefit from assistive
technology. (Respondent’s Exhibit 20). Ms. & also gave her consent allowing the School
District to evaluate @& (Respondent’s Exhibit 19, Respondent’s Exhibit 22, page 130).

In March 2000, the School District conducted a psycho-educational evaluation. (Respondent’s
Exhibit 22). The evaluation noted that @’s inappropriate behaviors (such as his
noncompliance and refusal to follow dircctions) were impeding his learning and were used as
ways to escape demands placed on him. {Respondent’s Exhibit 22, page 120). The evaluation
also noted concern that some aggressive behaviors that @38, considered games at home (such as
throwing rocks) were being carried over to school. (Respondent’s Exhibit 22, page 120). During
the evaluation, @@ “evidenced difficulty in formulating and expressing thoughts, used speech
that was frequently difficult to understand, exhibited over-activity, [and] acted impulsively.”
(Respondent’s Exhibit 22, page 121). The evalvation results showed @MB’s cognitive
functioning to be in the mildly intellectually disabled range. {Respondent’s Exhibit 22, page
125).

In September 2000, at the beginning of @@ ’s second kindergarten year, the School District
convened a meeting to discuss the results of & ’s reevaluation and to review his [EP. Ms. @
received notice of this meeting. (Respondent’s Exhibit 23, page 131). The IEP committee
(which included Ms. @. reviewed WB’s cligibility for special education services. The
committee agreed that the available information, including the recent psycho-ediucational
evaluation, supported @l s eligibility for special education within the mildly intellectually
disabled category. (Respondent’s Exhibit 23, page 132, 134-136). The committee also agreed
that he continued to be cligible for speech language and occupational therapy services.
(Respondent’s Exhibit 23, pages 132-133).

The IEP committee then reviewed @@ ’s current functioning. The commiitee noted that he
continved to have problemns sustaining atfention to tasks, showed oppositional behavior,
noncompliance, refised to follow directions, and needed constant adult supervision.
(Respondent’s Exhibit 23, pages 137, 144). The IEP committee also reviewed &8s progress
on his goals and objectives. @ had mastered or made progress on the majority of his goals
and objectives, even though they had begun working on them just eight months prior.



(Respondent’s Exhibit 23, page 142). The committee then developed new goals and objectives
for the upcoming year. (Respondent’s Exhibit 23, pages 147-151). The committee also noted
that &% had successfully been using assistive technology, specifically the Write Out Load
computer program. (Respondent’s Exhibit 23, page 152).

28. The committee then discussed 438s educational placement. Everyone agreed that he should
remain in a fully inclusive regular education kindergarten classroom. (Respondent’s Exhibit 23,
page 153). & would receive special education services in the general education classroom,
along with speech language services for 60 minutes per week and occupational therapy for 30
minutes per week. (Respondent’s Exhibit 23, page 154). Finally, the committee determined that
@8 did not require ESY services. (Respondent’s Exhibit 23, page 155).

29. Ms. @ signed this 1EP, indicating her agreement with it. (Respondent’s Exhibat 23, page 155)
This IEF was to be in effect from September 6, 2000 to September 6, 2001, or the majority of
W' s second kindergarten year. (Respondent’s Exhibit 23, page 154).

30. In August 2, 2001, at the beginning of #8®.’s first grade year, the School District convened an
IEP meeting to draft an addendum to the September 6, 2000 IEP. Ms. # was notified of this
meeting. (Respondent’s Exhibit 25, page 157). The IEP committee (which included Ms. @)
determined that @@ would receive services in a small group setting, rather than an inclusion
setting, for specials (such ag art, music, and P.E). and for academics. (Respondent’s Exhibit 25,
page 158). The IEP committee determined that he required small group instruction due to his
increasing behavior difficulties and noncompliance. (T. Vol. 1, testimony* of Bailey page 42).
Ms. ﬁq in particular, was adamant thatﬁ. should receive small group instruction. (T., Vol. 4,
testimony of Ms. &, page 51). As a result, §B. began attending ERiGn @@ Elementary
School, the closest school that offered small group instruction.” (T., Vol. 1, testimony of Bailey,
page 427).

31. Ms. @. signed this IEP, indicating her agreement with it. This IEP was to be in effect from
August 13, 2001 to September 6, 2001. (Respondent’s Exhibit 25, page 158).

32. The School District attempted to schedule an [EP meeting on September 6, 2001 to review
38’s IEP. Ms. 8 indicated that she could not attend and requested that it be rescheduled to
September 10 or September 11, 2001. (Respondent’s Exhibit 26, page 178). Accordingly, the
School District rescheduled the meeting for September 10, 2001. Ms. # received notice of this

meeting. (Respondent’s Exhibit 26, page 177).

33. The IEP committee (which included Ms. @) reviewed @B®8’s current functioning. The
committee noted that he bad made progress on his goals and objectives, but continued to have
areas of weakness. Specifically, continued to display inappropriate and noncompliant
behaviors in an effort to escape demands and work he did not want to do, and he continued to
have attentional difficulties. (Respondent’s Exhibit 26, pages 180-183). The IEP committee
then drafted goals and objectives for the upcoming year. (Respondent’s Exhibit 26, page 184-
188).

i Elementary School is a full-inclusion school, where all classes are fully inclusive regular cducation classes with

both regular education and special education students. QUG therefore has no small group special education classes,
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The [EP committee determined @@ 's placement for the 2001-2002 school year, &@R.'s first
grade ycar. The committee concluded that @88 should remain at gD &P Elementary
School and that he should receive small group instruction for academic classes such as language
and math. &B8 would also receive 60 minutes per week of speech language therapy and 30
minutes per week of occupational therapy. Additionally, a paraprofessional would aceompany
B& to any regular education classes he accessed. (Respondent’s Exhibit 26, page 189}

Ms. & signed this IEP, indicating her agreement with it. (Respondent’s Exhibit 26, page 193).
This IEP was to be in effect from September 10, 2001 to September 10, 2002, or the majority of
s first grade year. {Respondent’s Exhibit 26, page 179).

In December 2001, the School District convened a meeting to review &8s 1EP and consider
possible program changes. Ms. & received notice of this meeting. (Respondent’s Exhibit 27,
page 197).

The IEP committee (which included Ms. ) reviewed &84 's current functioning at GG G
Elementary School. ##%’s behavior continued to be problematic. He would perform
acceptably in the mornings but would become more distractible and leave his seat in the
afternoons. (Respondent’s Exhibit 27, page 201). His participation in some of his regular
education classes was decreasing because of his increased behavioral problems. (T., Vol. 1,
testimony of Bailey, page 42). By the time of this meeting, §¥@ had refused to come to school
for the previous two weeks. (Respondent’s Exhibit 27, page 201). Ms. #b stated that B
believed he would be at #Sgiey only temporarily, that he fclt that (RERSEER was his school,
and that he wanted to return there. (Respondent’s Exhibit 27, page 201).

The IEP comumittee decided that @8 would return to GEGRYEEE, in a fully inclusive first grade
classroom. A special education teacher would also be available in this class. (Respondent’s
Exhibit 27, page 202) He would also receive speech language therapy for 60 minutes per week
and occupational therapy for 30 minutes per week. (Respondent’s Exhibit 27, page 198). In
addition, he would have a paraprofessional to assist him in P.E., music, art, and computer class.
(Respondent’s Exhibit 27, page 202). The IEP committee continued the goals and objectives
drafted at the previous IEP just three months earlier. (Respondent’s Exhibit 27, page 202).

Ms. & signed this IEP, indicating her agreement with it. This IEP was to be in effect from
December 17, 2001 to September 10, 2002. (Respondent’s Exhibit 27, page 198).

While at SEEREENE during the 2001-2002 school year, . had the support of both a regular
education teacher and a special education teacher, Ms. Danielle Blum, who would come into the
regular education classroom. When Ms. Bhim was not in the classroom, a paraprofessional was
present. Therefore, he was with two adults for the entire school day. {T., Yol. 1, testimony of
Blum, page 153).

0 was away from school (as were all other students) during the scheduled winter break in
December 2001. When he returned to school, his behavior problems had worsened. He was
running from the classroom on a repular basis, so much 50 that the school had to put bells on the

P
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classroom door so that the teacher would know if the door was opened and T was trying to
run away. (1., Yol. 1, testimony of Blum, page 154).

@®’s bathroom behavior was also immediately an issue when he returned to

[nitially, Ms. Blum tried to have him use the peneral education restroom, right next to the
classroom. R would be taken to the restroom at a separate time when there was no one else
in the restroom. Ms. Blum took him at a separate time becausc she believed that he might
misbehave, and she did not want to go in to get him if other students were also using the
restroom. Even with this accommodation, @88 could not successfully use the general education
restroom. He would misbehave, make noises, and lock himself in the stall and refuse to come
out. When he locked himself in a stall, Ms. Blum would have to enter the bathrocom and use a
vardstick to reach over the stall door to unlock it. (T., Vol. 1, testimony of Blum page 156-157).

Because of this misbehavior, @88 began exclusively using the restroom located in Ms. Blum’s
classroom. This was a private restroom with a sink, toilet, and area for gloves and towels. There
was no stall; it was its own room with a door. Either Ms. Blum or a paraprofessional would take
SBR. to the restroom. $E% would use the restroom while the adult would wait outside the door.
Therefore, 8@ was always accompanied by an adult when he went to the restroom and only
used the private restroom in Ms, Blum’s classroom. (T., Vol. 1, testimony of Blum, pages 157-
158).

On February 19, 2002, the School District convened another meeting to discuss how S5, would
take district- and state-mandated tests, specifically the Criterion Referencéd Competency Test
{CRCT) and the Iowa Test of Basic Skills (ITBS) and drafl another addendum to the September
10, 2001 IEP. (Respondent’s Exhibit 28). The IEP committee (which included Ms. ).
determined that S8 should participate in both of these tests, but with several accommodations
such as extra time, frequent breaks, having the test read to him and his answers coded for him,
and taking the test in a small group. (Respondent’s Exhibit 28, page. 223).

Ms. & signed this IEP addendum, indicating her agreement with it. (Respondent’s Exhibit 28,
page 220).

On Sepl-:mbcrt 12, 2002, the School District convened an IEP meeting to review &888.s IEP to
discuss eligibility/reevaluation, and to develop an IEP for the 2002-2003 school year, S8 's
second grade year. Ms.&h received notice of this meeting. (Respondent’s Exhibit 29, page 241).

The IEP committee discussed ®%B.’s eligibility for special education services. The IEP
committee (which included Ms. B). completed a checklist to consider reevaluation and
concluded that reevaluation was unnecessary at that time. The committee concluded that there
was enough data to support SER.’s continued eligibility for special education services for speech
language therapy, occupational therapy, and scrvices for mild intellectual disabilities. Ms. @&
agreed with this conclusion. (Respondent’s Exhibit 29, page 243, 254),

The IEP commitiee (which included Ms. &) reviewed SME’s current functioning. The
committee noted that that @M. had difficulty concentrating and completing tasks. He also
became noncompliant and disruptive in class when he was asked to something he did not want to



do. The commitice noted EB.’s “difficulty with impulse control, concentration, on task
behavior, defiance, and compliance with class rules.” (Respondent’s Exhibit 29, page 243). He
would fall on the floor and refuse to move. (T., Vol. |, testimony of Bailey, page 43). The
committee further noted that these inappropriate behaviors “occurred often,” and that TSR
would often need a “time out” to calm down. (Respondent’s Exhibit 29, page 243). His
noncompliance was so severe that School District personnel had to get Ms. @ 's permission to
physically move § when he fell on the floor and refused to move. (T., Vol. 1, testimony of
Bailey, page 43). The committee also noted that &% required adult supervision in the
restroom, because he displayed inappropriate behaviors there. {Respondent’s Exhibit 29, page
244).

49. The committee then reviewed &8s progress on his goals and objectives, W@ had mastered
or made progress on all of his goals and objectives. (Respondent’s Exhibit 29, pages 244 — 246).
The committee then drafted new poals and objectives for the upcoming year. (Respondent’s
Exhibit 29, pages 246 — 249).

50. The committee then discussed @N®.’s placement. The committee agreed that @B, would
remain at SEEGHA Elementary School in an inclusive classroom for his second grade year. In
additional, he would continue to receive speech language therapy for 60 minutes per week and
occupational therapy for 30 minutes per week. Further, he would receive assistance throughout
the entire school day, ecither from a paraprofessional or a special education teacher.
(Respondent’s Exhibit 29, page 250).

L

51. Ms.&@&. signed this IEP, indicating her agreement with it. (Respondent’s Exhibit 29, page 267).
This IEP was to be in effect from September 12, 2002 to September 12, 2003. (Respondent’s
Exhibit 29, page 242},

52, Ms. Blum remained &858 ’s special education teacher for the 2002-2003 school year. (T., Yol. I,
testimony of Blum, page 159). Ms. Blum actually volunteered to keep @@ on her caseload
because R, had been through teacher changes the year before, as a result of his returning to
ERGe® from in the middle of the school. He would also have new teachers this
year, and she wanted him to remain with someone familiar to him. (T., Vol. 1, testimony of
Blum, page 159).

53. In addition to being taught by both a regular education teacher and Ms. Blum, &8 had the
support of a paraprofessional. The paraprofessional remained in @88's classroom the entire day
and was available to all the special education students who needed support. However, because
B was the only student receiving special education services for the entire day, there were
times during the day that the paraprofessional would work only with him. (T., Vol |, testimony
of Blum page 160). -

54.488 continued 1o show the same behavior problems that he had in the past. He would refuse to
do classwork, would fall on the floor and refuse to move, and run out into the hallways. (T., Vol.
1, testimony of Blum page 160-161). @4 engaged in these behaviors as a way of escaping
work he did not want to do and as a way to get attention., Initially, @@ ’s teachers tried to
ignore the behavior, but it did not work. They tried time-outs, but he started asking to go to



time-out because that allowed him to escape work. (T., Vol. 1, testimony of Blum, pages 161-
162). Eventually, the teachers pul him on a timer schedule on which he would work for an
amount of time and then receive a reward. This worked sometimes, but did not work other
times. (T., Vol. 1, testimony of Blum, page 162).

55. During the 2002-2003 school year, @@ once again had an individualized bathroom procedure,
as in the 2001-2002 school year. Ms. Blum did attempt to let @@ use the general education
restroom carly in the school year, at a separate time when there were no other students or
individuals in the restroom, but 8. once again would misbehave. As a result, and as in the
2001-2002 school year, 88 unly used the private restroom in Ms. Blum’s classroom. He was
supervised by an adult at all times. He was escorted to Ms. Blum’s restroom by the
paraprofessional in @@’s classroom, because he would run in the halls if he were not escorted.
He was the only student in that restroom when he used it, as it was a private restroom. This
procedure was used throughout the entire 2002-2003 school year. (T., Vol. 1, testimony of
Blum, pages 163-164). '

36. Also during this school year, k& would have toileting accidents, but only on Wednesdays.
School District staff tried to figure out why this would happen only on*Wednesdays. In January
2003, Ms. @b called Ms. Blum at home and said that it was because someone had mulﬂsmdm
in the bathreom. Ms. Blum assured her that it could not have happened at SRS, since Shad
was always escorted to the private restroom in Ms. Blum's classroom and was supervised. Ms.
& acknowledged that this was true. She later called Ms. Blum back :md clarified that she
helmved that this molestation had happened at Sim @B, @"s previols school, and not at
REgE® During that conversation, Ms. 8 asked Ms. Blum to have a guidance counselor tal
. o and Ms. Blum did report this o a guidance counselor. (T., Vol. 1, testimony of Blum,

pages 164-165).

-57. In Spring 2002, Ms. @ had also told Dr. B Qap, &' s pediatrician, that she believed he
had been molested at S @@ Ms. @ told Dr. that @B, had showed some very
severe, agpressive, acting-out behaviors. Ms. @ asked what was wrong, and he said that
his penis hurt. Ms. @ concluded, based solely on this statement, that @8 had been molested at
Whing @ Elementary School. (T., Vol. 2, testimony afm pages 147-148). Dr. @oep
did not feel it nmgsary to contact the Department of Family-and Children Services (DFCS) afler
having heard Ms. @ s allegations, and she accordingly made no referral. (T., Vol. 2, testimo
of @@y page 148). There has been no proof that @@ was actually molested atm d
Elementary School. (Record).

58. gl was accompanied by an adult during every minute of the day while he was in school. In
the mornings, either Ms. @. or Ms. @ would bring TR to school, and a paraprofessional would
gra-etm and take him to his classroom. When &R left the classroom to go to P.E., lunch, or
some other activity, he would also be escorted by an adult. (T., Vol. 1, testimony of Blum page
164-165). In the classroom, he was always with at least two adults, (T., Vol. 1, testimony of
Blum, page 160). %98 needed constant aduit supervision to make sure he would not run away
or misbehave. (T., Vol. 1, testimony of Blum, page 164).
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59. On February 12, 2003, Ms. @ signed a release requesting a copy of SRR ’s special education

60.

o6l.

62,

63,

64.

records. She stated that SE’s psychologist at that time, Dr. Sy nceded to view them
(v assist in a developmental assessment. (Respondent’s Exhibit 30, page 275). Ms. & told Ms.
Blum that Dr. By was going to help develop a behavior plan for 88 because BE®. was
very noncompliant. Ms. @ said Dr. Slgs believed that @3, understood directions given to
him but simply chose not to compty with them. (T., Vol. I, testimony of Blum, page 167). Ms.
&8 never gave Ms. Blum any copy of any behavior plan from Dr. @@, (T., Vol. 1, testimony
of Blum, page 167).

On February 24, 2003, Ms. & sent a note to Ms. Blum warning her that Bl would likely have
a bad day at school that day. She stated that she was staying home from work that day because it
was her birthday, and that &3 wanted to stay at home with her. (Respondent’s Exhibit 36,
page 400). Ms. & testified that #8. liked to stay home with her when she stayed home, so
much so that she had decided not to tell @ anymore when she planned to stay home from
work. (T., Vol. 4, testimony of Ms. @, page 154). She also stated that 5. enjoyed falling on
the floor because it made Ms. Blum upset and had already made up his mind that he would do so
on February 24, 2004. (Respondent’s Exhibit 36, page 400).

As Ms. & had already predicted, S8 had a difficult day at school on February 24, 2003, i
disrupted the class, falling on the floor and yelling, and going through other children’s
backpacks. (Respondent’s Exhibit 37, page 416). He had to be put in time out for disrupting the
class. While in titne out, he knocked over chairs, pushed tables around, Jumped on the tables,
and took books off the bookshelf. (Respondent’s Exhibit 37, page 415).  *

The next day, Ms. @ sent another note to Ms. Blum regarding &8’ inappropriate hehavior the
previous day. Ms. @ said that £8® had already made vp his mind the night before that he
would misbehave. She also said that she and Dr. €283 apreed that 888 understood what was
expected of him but actively chose not to comply. (Respondent’s Exhibit 36, page 401).

Importantly, these same behaviors that @@ had always displayed, continued through the school
year. In March 2003, Ms. Blum noted that he fell to the floor and refused to get up. He also
threw objects. {Respondent’s Exhibit 37, page 428). In May 2003, his teachers noted that he
continued to be noncompliant, throw objects around the room, and spit. (Respondent’s Exhibit
36, page 406).

On March 1, 2003, Ms. @ called Ms. Blum at her home and asked about Mr. Ty, 2 substituie
teacher in another classroom on February 24, 2004, Ms. 8 said Mr, Bl molested & and
called him a pedophile. She also blamed E@’s disruptive behavior on February 24, 2004 on
this alleged molestation. (Respondent’s Exhibit 37, page 421). However, Ms. B had told Ms.
Blum on February 24, 2004 that 8@ would have a bad day that day, before the day had even

‘begun and before any alleged molestation, because @ had wanted to stay home with her that

day. She had already predicted that @& would misbehave on that day, that @@, had already
made up his mind that he would misbehave because it upset Ms. Blum and he wanted to test her.
(T., Vol. 1, testimony of Blum, page 172).



65. Ms. B stated that Mr. Hhad molested 8., and that this alleged molestation had definitely
occurred on February 24, 2004. Ms. Blum responded that Mr. Bl was not BEEE’s substitute
teacher that day and that &l had had adult supervision every minute of the day. Ms. &
insisted that Mr. had molested g that day, and that this alleged molestation had
occurred one time, on February 24, 2004. (Respondent’s Exhibit 317, page 422). Ms.&& said that
she had already contacted Dr. @figrand the police about her allegations. (T., Vol. 1, testimony
of Blum, page 174). -

66. On March 3, 2003, @B came to school. His inappropriate behaviors continued as they always
had, such as falling on the floor and throwing things, and they were typical for him. {T., Vol. 1,
testimony of Blum, page 185).

67. Dr. @EEHg3 testified that he began secing 88 because the School District had provided his
name to Ms. & afler her first allegation that €88 had been molested in a bathroom al Tt
& Flementary School.® (T., Vol. 3, testimony of S, pages 156-157).

68. When B3 first began to see Dr. ? in January 2003, Ms. & filled out a preliminary
questionnaire. In that questionnaire, Ms.§8. stated that she was bringing §8& to see Dr.
due to @’'s noncompliance in the home. (T., Vol. 4, testimony of Ms.& page 140-141). Ms.
8. described 3. s noncompliance at that time as severe. Ms. %8 noted he was especially
noncompliant when she had visitors to the home and in public places. g8 would run away
from her in public places, so much so that Ms. 8 would have to keep &, in a shopping buggy
to prevent his running. (T., Vol. 4, testimony of Ms. 8, pages 141-142). Ms.&R also stated that
@, was severely noncompliant when asked to do his homework or complete chores at home.
(T., Vol. 4, testimony of Ms. &, page 143). Ms. 88 acknowledged on this questionnaire that
SRR, was scverely noncompliant, before any alleged molestation occurred in Spring 2003. (T,
Vol. 4, testimony of Ms. & , page 143).

69. Eventually, Ms. @ informed Dr. @@y of the second alleged molestation occurring in Spring
2003. Dr. Baéigm was unable to get any conclusive, or even consistent, stalement from >
regarding this allegation. (T., Vol. 3, testimony of ﬁ page 159). D
acknowledged, that framing appropriate questions to ask any child who has allegedly been
molested is an issue in itself. Framing appropriate questions for a child with Down’s Syndrome,
like S, is even more challenging. (T., Vol. 3, testimony of S96§%, page 159).

70. Dr. Dudley reported Ms. ®.’s allegation to DFCS on or about March 6, 2003. Dr. By saw
@@ for the last time on April 14, 2003. Ms. & did not tell Dr. BR&Ey why she stopped
bringing {8 to see him. (T., Vol. 3, testimony of @58Rg, page 160).

71. Dr. m wrote a letter recommending in-home schooling for . for Spring 2003. He had
not reviewed any of S8 ’s education records when he made this recommendation. (T, Vol. 3,
testimony of EMfliag, page 171). The School District set up an IEP meeting to discuss this
request for in-home scheoling; however, Ms. 8 cancelled the meeting on the advice of her

s Dr. Sy is a former client of the MG & MG law firm, the same law firm that represented @@ during this hearing.
(T, Vol. 3, testimony of @m, page 161). Dr. BB referred Ms. @ to the ey, & &gh law firm. (T, Vol. 3,
testimony o% page 166),
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attorney. (Respondent’s Exhibit 37, page 430, 433).. Dr. 8¥# acknowledged that, since he
had stopped seeing 8. in April 2003, he was unable to offer anything but a “purely
hypothetical” opinion for the 2003-2004 school year. (T., Vol 3, testimony of BN, page
171-172).

72. The School District subpoenaed Dr. 82888y, for both his testimony and for relevant documents
in his possession. Although Dr. @58l forwarded the relevant documents to counsel for the
School District prior to the hearing, Dr. E#Rgp was unaware if Ms. b had provided him with
any release regarding these records in his possession. (T., Vol. 3, testimony of @il pages
169-170). The School District also subpoenaed relevant documents from Ms. @ In response to
this subpoena, Ms. 8 produced to the School District a copy of Dr. &' records. (T, Vol
4, testimony of, Ms. g, pages 135-136).

73, On March 14, 2003, the School District convened an IEP meeting to discuss extended school
year (ESY) services for #8&. and draft an addendum to the Scptember 12, EUUI IEP. Ms. %
received notice of this meeting. {Respondent’s Exhibit 31, page 379).

74. The 1EP committee (which included Ms. 48). reviewed #88&'s progress on his goals and
objectives. @ had either mastered or was making good progress on his goals and :::hjt:cl.ives.
(Respondent’s Exhibit 31, pages 281 - 286). The IEP concluded that T8 did not require ESY.
All other parts of the September 12, 2002 IEP were continued. (Respondent’s Exhibit 31, page
286). Ms. @ signed this IEP, indicating her agreement with it. {Respnndﬁnt s Exhibit 31, page
280).

75. 0n April 17, 2003, %988 "s speech language pathologist, Ms. Tracie Knauf, sent a note to Ms, @8
regarding §8®:"s continued inappropriate behavior. She stated that @@ had fallen to the floor
and refused to move when she tried to encourage him to complete his work. She asked Ms. §
for any suggestions that might be helpful. Ms. @& failed to reply to this note. (Respondent’s
Exhibit 33, page 321). .

76. In May 2003, the School District reporfed #88a's progress on his goals and objectives from the
September 12, 2002 IEP. 3@ had either mastered or made significant progress on each and
every goal and objective. (Respondent’s Exhibit 32, pages 308 — 315). Teachers also reported,
however, that &l continued to show severely disruptive behaviors that impeded his learning,
His teachers reported that he did not work independently, interrupted his classmates when they
worked, threw objects, crawled and ran around the room, was often noncompliant, and had
difficulty following directions. (Respondent’s Exhibit 32, pages 316 — 317). On several
occasions, teachers noted on a daily basis that @@ “needed an adult to sit next to him in order
for him to complete” his work and that 8 would run around the classroom, throw paper, and
refuse to work. (Respondent’s Exhibit 35). ~

77. These inappropriate behaviors had been ongoing, as reflected in correspondence between the
School District and Ms. @ For instance, on September 9, 2002, 8. flipped his desk over in
class repeatedly. (Respondent’s Exhibit 36, page 367). Also in September 2002, Rl wrote on
classroom walls and was extremely difficult to keep in his seat. ' (Respondent’s Exhibit 36, page

- 370). On September 30, 2002, he ran out of the classroom and down the hall, and then threw
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himself down on the floor and refused to get up. (Respondent’s Exhibit 36, page 371). He
would refuse to work and run away. (Respondent’s Exhibit 36, page 386). He would also
verbally refuse to work, fall on the floor, and disrupt class. (Respondent’s Exhibit 36, page 387).

7%. 8@ also had bathroom accidents. On at least one such occasion, 588, 's teacher asked him to
change his pants. ¥¥@p refused and instead took off his pants and threw them across the room.
He was also spitting. (Respondent’s Exhibit 36, page 376),

79. He also sometimes displayed some inexplicable behaviors. For instance, during a speech
language therapy session, he refused to continue working and instead began talking about killing
and dying. Ms. Knauf tried to redirect him back to his assignment, but he refused to change the
subject. (Respondent’s Exhibit 36, page 389).

80. 8P also showed difficulty in chronological organization. He talked about events that had
happened long ago as if they had happencd yesterday. (Respondent’s Exhibit 36, page 392, T.,
Vol. 1, testimony of Blum, page 203).

1. &2 also had behavioral difficulties at home. Ms. § would put #88 in time out, often for
fifteen minutes at a time, when he misbehaved at home. (Respondent’s Exhibit 36, page 396).
Ms. & stated that she used a “hickory stick” on B as a method of discipline both during
Summer 2003 and prior to that, sometimes to keep B in time-oul. (T., Vol. 4, testimony of,
Ms. &, page 221). .

82. On March 1, 2003, the same day that she called Ms. Blum at home and accused Mr. @068 of
mulesungh Ms. #k notified the police that she believed 888 had been molested. Detective

F @SR an officer with-Cobb County’s Crimes Against Children division, handled the
nv&sttgauﬂn. Hawng handled belween three and four hundred such investigations, Detective
QREREEL is well trained and experienced in this area of investigation. (T., Vol. 3, testimony of
DR pages 5-6). Ms. @.°s initial report to the police indicated that Mr. mhad forced
4 to perform oral sex. (T., Vol. 3, testimony of SESYEHA, page 6). Al a later time, Ms, @
alleged to others that a student had witnessed the alleged molestation. (T., Vol. 4, testimony of
Ms. @, page 95). Ms. £ did not tell Detective EEREEHRSE that a student had witnessed the
alleged molu:tahon as she had not yet added this allegation. (T., Vol. 3, testimony of

SRSFTEN) page 13; T., Vol. 4, testimony of Ms. &, page 151).

83.0n March 3, 2003, Detective ¥@ERINRR attempted. to conduct a forensic interview of @R
Forensic interviews are conducted so as not to give children information with which to make
statements or embellish their staterments, but simply to get children’s statements themselves.

Rapport is built with the child, but children are not led. (T., Vol. 3, testimony of GROERRD, page

8). )

84. During the interview, §#. was able to tell Detective @3B his name and age. He said that
he lived with someone named “Tammy” whom Detective TRSENSD was unable to ever identify
and who was never identified by Ms. § during this hearing. Detective SSS#E introduced
some anatomical drawings to S8 and asked him to help her name body parts. He identified the
nose, eyes, and mouth on the drawing. When she pointed to the drawing’s penis, he called it a
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85.

86.

87.

38.

leg; and when she pointed to the drawing’s bottom, he called it “pink.” (T., Vol. 3, testimony of
WER0GIR pages 15-16). @M. made no disclosure or statement to Detective EEERIHID that he
had been molested. (T., Vol. 3, testimony oNGREGEEA, page 8).

Detective GRIHEE! also spoke with individuals at (IBEEED as part of her investigation.
Initially, she spoke with Ms. Constance Carter, the principal during the 2002-2003 school year.
The case was again referred to Detective (SRR by DFACS in June 2003, when (ks
pediatrician made a subsequent referral. DFACS always conducts joint investigation with law
enforcement for all sexual abuse investigations, so as not to jeopardize criminal cases. Criminal
cases are weakened when victims are repeatedly interviewed or when suspects are contacted
prior to law enforcement involvement. Statements of victims become less and less reliable the
more they are interviewed. (T., Vol. 3, testimony of GEEFREEER pages 17-18). In addition,
Detective KREIERD spoke with Dr. ¥RSGE. (T., Vol. 3, testimony of SREERED, page 33).

Because Ms. @ had specifically accused Mr. @, Detective SERREAD scheduled a polygraph
examination of him on March 10, 2003. (T., Vol. 3, testimony of XEMHEHE, pape 9). Mr.
Gaag passed the polygraph examination. (T., Vol. 3, testimony of ERQEREN, page 9). At that
point, Detective @HEAD had no choice but to close the case, as the only identified suspect
appeared to have been falsely accused, and €@, had not made any statement to her that he was
molested. Detective ¥@SIEMD informed Ms. & of this and recommended thar- S8 receive
counseling. (T., Yol. 3, testimony of RGBS page 10). Based on a lack of evidence, the case
could no longer be pursued by Crimes Against Children. (T., Vol. 3, testimony o

page 20), ' b

On March 3, 2003, Ms. a atlended a conference with Ms, Blum and Ms. Carter, then the
principal of . Ms. 5 again was insistent that 8&&. had been molested at SUGKERE on
February 24, 2004. (Respondent’s Exhibit 37, page 422). Ms. & repeated her allegation that
Mr. @y had molested #RgR in the bathroom. Ms. Blum assured her that SR, only used the
special education bathroom in her classroom. Ms. Blum had previously had an experience with
Hig in which he refused to come out of the stall and Ms. Blum had to crawl under the door to
get him out.  Since..that time, J¥@ only used the bathroom in Ms. Blum’s classroom.
{Respondent’s Fxhibit 51, page 760).

Ms. @ then alleged that a student had held &E.’s head in a sink full of water. Ms. Blum stated
that she did not see any such incident or sec 8. with his hair wet at any time. (Respondent’s
Exhibit 51, page 766). Ms. Blum had also asked Wl#.’s regular education teacher and
paraprofessional about this. They, too, said they knew nothing about this and confirmed they
had never seen IB&’s hair wet and that ’§&. was always supervised in the restroom. (T., Vol.
1, testimony of Blum, page 166). Either Ms. Blum or another teacher would have seen Bl."s
hair wet if this incident had happened. (T., Vol. 1, testimony of Blum, page 229).

- The School District contacted the DFCS that same day, reporting Ms. @.’s allegation that Mr.

@80 had miolested SFB: in the bathroom. (Respondent’s Exhibit 51, page 767, 769-772).
Also that same day, two detectives came to SR to interview Ms, Carter about Ms. $'s
allepations. (Respondent’s Exhibit 51, page 767). '
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90.

91.

932.

93.

94.

95.

96.

The next day, March 4, 2003, #g. came to school with Ms. @. and Ms. @. Ms. § said that
BB said he was scared Mr. @l would kill him. 88, attended school for part of that day,
but became very noncompliant, as he had in the past. {(Respondent’s Exhibit 37, page 422).

Later, a parent of another student at SR called Ms. Blum. The parent said she had heard
there had been a molestation at . The parent said that Ms. §& had told her about it. (T,
Vol. 1, testimony of Blum, page 181). Ms<# admitted during the hearing that she had told
people in the community that Mr. @ipafighad molested &8 One of these people had a child at

(T., Vol. 4, testimony of Ms. @, pages 155-156). Another parent, ERERE also’
called Ms. Blum. w's daughter is also on Ms. Blum’s caseload. (T., Vol. 1, testimony of
Blum, page 182).

On March 7, 2003, Ms. @ refracted her accusations against Mr. SR and now said that a
student had molested & (T., Vol. 1, testimony of Blum, page 177). Ms. & called Detective
@RI and explained that T8, had said that Mr. Bl was “nice” and that she no longer
believed Mr. @l had molesteddE, becatise G called him “nice.” (T., Vol. 4, testimony
of Ms. @, pages 69-70). Ms. @ called Ms. Blum at home and said that she thought PR, was
saying a student named “Makeem” did it and asked if there were any sfudents named “Makeem”
or something similar. (T., Vol. 1, testimony of Blum, page 177). Ms. . said she asked S
whether a man or a boy molested him, and §8; said that a boy molested him. (Respondent's
Exhibit 37, page 424; T., Vol. 1, testimony of Blum, page 178).

On March 10, 2003, Ms. Blum called Ms. @ at home because Ms. @ 'had wanted H.’s
homework. She spoke with Ms. £, and Ms. & said that #8. was too scared to come to school
because she thought @8, was being bullied. Ms. 8 did not identify who might be bullying
8. Ms. Blum sugpested that a counselor at REREEED could talk to FBEE. about it or do a
lesson about bullying for his class. MS.Q thought this was a good idea. (T., Vol. 1, testimony
of Blum, page 179).

On March 11, 2003, Ms. & came to ¥MEGEERR Elementary School for a conference with & ."s
regular education teacher, Ms. Steinberg and Ms. Blum (this was parent/teacher conference
week). Ms. @ met first with Ms. Steinberg. (T., Vol. 1, testimony of Blum, pages 179-180).
When Ms. @. was leaving this first conference, Ms. Steinberg saw Ms. . looking at some
student work that was posted on the wall. Ms, & was copying down the students’ names. (T.,
Vol. 1, testimony of Blum, page 181). Ms. & admitted during the hearing that she did this,
trying to identify the student she believed at that time molested 5% (T., Vol. 4, testimony of
Ms. A., page 156). . '

After this first conference, Ms. Blum saw Ms. 8. and they spoke. Ms. 4. said that §ig&. had
mentioned playing a “mouse game” and expressed concern about it. Ms. 8 also asked about
some names of other students that &l had mentioned. (Respondent’s Exhibit 37, page 325).
Ms. & said that<8%. was jumping around and saying “1 pick you, I pick you.” (T., Vol. 1,
testimony of Blum, page 180).

Ms. & said that §EB. had mentioned some other students’ names, as well. Ms. @& said one
student’s name was the same as a boy on a videotape BB, had. Ms.d® stated that she didn’t
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know if @A was talking about a boy on a videotape he had at home or a real boy. . liked
to act out what he saw in videotapes. (Respondent’s Exhibit 36, page 383, 393; T, Vol. 4,
testimony of Ms. @8, page 153). Ms. & wanted to know what the other boys knew about the
“mouse game.” (Respondent’s Exhibit 37, page 425).

97. Ms. Blum answered that she would find out the answers to Ms. & s questions. Also during this
conversation, Ms. Blum and Ms.4. agreed to have an IEP meeting reparding ESY services in the
near fiture. (Respondent’s Exhibit 37, page 425).

98. Ms. Blum became uncomfortable with the idea of questioning other children about the “mouse
pame” and told Ms. @ the next day. During this conversation, Ms. & said that ik was too
scared to go to school, but he still wanted to go on a community-based instruction (CBI) field
trip scheduled for March 14, 2003. (Respondent’s Exhibit 37, page 426).

99. Ms. . and &S, were at SRR on March 14, 2003, the day of the CBI trip. The CBI had,
however, been cancelled, so Ms. Blum set up a pizza party for her class. %3, remained at
school for a while, then went home. Ms. 8. returned to school for a meeting with Ms. Blum and
Ms. Carter. Ms. Knauf and Ms. Steinberg, 8’s regular education teacher, were also there.
The group talked about SlE®."s return 1o school. Ms. @. again stated that she no longer believed
Mr. @k had done anything to &g, and that #&® would return to school the following
Monday. (Respondent’s Exhibit 37, page 426; T., Vol. 1, testimony of Blum, page 183). The
group asked Ms. @ for her input on how to handle §8& s return. Ms @ said that staff should
do what they had done before, and that time-outs for inappropriate behavior should continue.
(Respondent’s Exhibit 37, page 427; T., Vol. 1, testimony of Blum, page 183). @& did not
retun to school the following Monday, even though Ms. & said he would. (T., Vol. 1, -
testimony of Blum, page 183).

- 100. On March 24, 2003, #88. came to school, but wanted to go back home before the end of the
day. Ms.@. came to school fo get him. By this time, Ms. . had requested homebound services
for @3, and Ms. Blum set up an IEP meeting to discuss it. Ms. Blum observed Ms. & and
§#gh. in the hallway while they were at QENEEd on March 24, 2003. S8R saw a custodian and
said “{Bogmy” Ms. @ asked him whether this was the man who had allegedly molested him,
and . didn’t reply. Ms.@8. asked & if he was a nice man or a mean man. &R, said he
was a mean man. Ms.@& did not ask33&. why he said this was a mean man. Ms. @ then took
2. home. (Respondent’s Exhibit 37, page 427; T., Vol. 1, testimony of Blum, page 184), The
custodian that Ms. 8. and 8B, saw was not ” the man Ms., @ now alleges
molested &B.” is first name is@ag@d. (1., Vol. 1, testimeny of Blum, page 188).

101. Ms. @ was still suspicious about the “mouse game” and why EBEb. associated it with Mr.
&y (Respondent’s Exhibit 37, page 428-429). By that time, Ms. @. had already retracted her
accusations against Mr. SS§E. When Ms. @. came to pick up E¥@. from school, Ms. Blum told
her about the “mouse game.” (T, Vol. 1, testimony of Blum, page 186). Ms. Blum explained
that this was the “quiet mouse game,” where children lined up in the hallway against a wall and
stood quietly. (Respondanidesiebiisagiiolivep 428). While 88 was at school, Ms. Blum had

" The School District performed a criminal background check on SuwifSBNRERRENg. Therc was no indication that he had
ever been convicled of any erime involving molestation or abuse of children. (T., Vol. 3, testimony o FilgedSRE page 55).
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asked him what the “mouse game” was, since Ms. 8 had asked her about it and expressed
concern. When she asked him to show her the “mouse game,” he immediately got up and stood
quietly against the wall. {(Respondent’s Exhibit 37, page 429; T., Vol. 1, testimony of Blum,
page 186, 210). She asked him again to show her the “mouse game,” and he again stood quietly
against the wall. '

1G2. Around this time, Ms. 8. had requested homebound schooling services for 4. Ms. Blum set
up the necessary IEP meeting to consider this request for change in placement and sent Ms. @ a
notification of the meeting. (T, Vol. I, testimony of Blum, page 184).

103. On March 28, 2003, Ms. §. cancelled their [EP meeting on the advice of her attorney, stating
that there was no need for any IEP meeting since Bl would not be returning to school.
(Respondent’s Exhibit 37, page 430, 433). Ms. §. also asked Ms. Blum about the custodian she
and @M had scen in the hallway on March 24, 2003. Neither Ms. Blum or Ms. @ knew his
name. (Respondent’s Exhibit 37, page 430; T., Vol. |, testimony of Blum, page 188).

104. On March 31, 2003, Ms. Blum learned that Ms. §. had accused her of withholding information
from the police regarding her allegations that someone had molested i@ Ms. §. alleged that
@ had told Ms. Blum who had allegedly molested him, and accused Ms. Blum of refusing to
tell the police. Ms. Blum called Detective XSGHRERE), the police officer investigating Ms. §.’s
accusations, and told her that i@ig had not made any such statement to her but had only said that
a man was mean. Detective ER@UIP advised Ms. Blum that Ms. 8 dppenred to be trying to
implicate Ms. Blum in her allegations. (Respondent’s Exhibit 37, page 430).

105. On April 2, 2003, Ms. @. sent Ms. Blum an ¢-mail accusing her of withholding information
from the police. (Respondent’s Exhibit 37, page 434). She referenced the March 24, 2003
incident in which Ms. Blum had seen Ms. 8. and 888 see a janitor in the hallway and call him
“mean.” Ms. S said that she knew Ms. Blum had heard more, that K. had actually identified
this janitor as the man who allegedly molested him, and that Ms. Blum had withheld this
information from police. Ms. & said that Ms. Blum should feel responsible for 8B8."s pain and
the “terror and violation that his (the pedophile janitor) future victims feel” (parenthetical in
original). (Regpondent’s Exhibit 37, page 434). Ms. Blum was visibly and emotionally upset
over this email. {T., Vol. 1, testimony of Blum, page 190). Ms. Blum was so frightened by this
email that she spoke with a police officer about it and was advised to change her home telephone

number, which Ms. Blum did. (Respondent’s Exhibit 37, page 431; T., Vol. I, testimony of
Blum, page 191-192). B RS ARge

106. Ms. 8. claimed that she later sent Ms. Blum another ¢-mail apologizing for her earlier one.
(T., Vol. 4, testimony of Ms. ., page 192). Ms. Blum never received any such e-mail, and Ms.
8. failed to produce any such e-mail during this proceeding. (T., Vol. 1, testimony of Blum,
page 198; record). Ms. Blum’s email account was waorking and would have been able to receive
any email that Ms. 8 sent. (T., Vol. [, testimony of Blum, page 198),

107. Later, Ms. @ alleged that a janitor named NS uSlwiosopeemolcsicd %  Ms. B

maintained her belief in this allegation throughout this hearing. The janitor Ms. & and 282
saw in the hallway on MudoN@ds0888aand to which Ms. §. referred as a “pedophile janitor” in
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an e-mail to Ms. Blum, is not {T., Vol. I, testimony of Blum, page 188).
. i @ yearbook. {T., Vol. 3, testimony of

BoriE#ER), page 56). No one at called him ¥GEy@®. Everyone knew him as @@k or
dice He appears as “ORERIEY only in the SEMERIER yearbook. (T, Vol. 4, testimony of Ms.
B, page 159). Dr. Pige GFEIDR, o licensed clinical social worker who had been secing @i,
had been showing @2 i yearbook in her sessions with him. (T., Vol. 3, tesumony

of WAREEES, pape 56).

108. On April 15, 2003, (@8b. retumned to school. Ms. @&. left a note for Ms. Blum stating that if
wasg anywhere in the building, the school should let her know immediately

so she could come and get &@®. (Respondent’s Exhibit 37, page 438). By this time, however,
was nio longer an employee of the School District.? (Petitioner’s Exhibit 9, page

64). On April 16, 2003, ¥8R. was again in school. Another paraprofessional was assigned to
W 's classroom at this time. (T., Vol. 1, testimony of Blum, page 193). This was done in an
effort to help @ feel safe upon his retum o SREFE®. (T, Vol. 1, testimony of Blum, page
193). On that day, §8® saw the janitor that he had earlier said was “mean” (and who was not

- (NESEEINP ). @ had no reaction at all to seeing the janitor. (Respondent’s Exhibit
37, page 436). '

109. Throughout April and May 2003, E&. continued to display the same inappropriate behaviors
that he always had. He was noncompliant, refused to do work, would fall on the floor, threw
things, and was disruptive to the classroom. (Respondent’s Exhibit 37, pages 436 - 441; T., Vol.
1, testimony of Blum, page 193). These behaviors were similar to the behaviors he had shown
earlier in the 2002-2003 school year and during previous school years. (T., Vol. 1, testimony of
Blum, page 193). '

110. On May 21, 2003, the School District convened an IEP meeting to review R.’s current
functioning. Ms. % requested this meeting. {Respondent’s Exhibit 36, page 414). She received
notice of this meeting. (Respondent’s Exhibit 33, page 318). Ms. @ attended this meeting with
dErlShe- B a parent advocate with the m& @Gl law firm, the same firm that is
representing Petitioner during this hearing. (Respondent’s Exhibit 34, page 319). Ms. B had
been preventing 8. from attending school; by the time of this meeting, B#®. had missed
approximately five weeks and two days of school. (Respondent’s Exhibit 33, page 320).

111. At the meeting, Ms. ‘ and Ms. (@bl stated thal BW. was under the care of a new
psychologist, Dr. @EGEM® and asked for K. ’s records. (Respondent’s Exhibit 33, page 320).°
Ms. & completed an authorization for the release of these records to herself. The IEP meeling
was then tabled. (Respondent’s Exhibit 33, page 320).

112. On August 11, 2003, the School District began a functional behavior assessment (FBA) for
to identify problematic behaviors, discover causes for these behaviors, and develop
strategies to address them. (Respondent’s Exhibit 38). The FBA was initiated due to

" As OENPERNENREy /25 no longer an employee of the School District, the School District had no basis to pursue any
investigation or employment action against him. (Petitioner’s Exhibit 9, page 64).

? Ms. @ was referred to Dr. SSRERGE by Mr, SasKEAring, of the CHRaiEp & QR law firm. (T, Vol. 4, testimony of Ms.
&, page 161). Dr. SRIAAGY has received other referrals from this law firm, (T., Vol. 5, testimony of NI, page 49).
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mappropriate behaviors that @@ had shown j i cars and continued to display.
(T., Vol. 1, testimony of Bell, page 237). For wstance, g would crawl arpund the room and
under tables, refuse to follow directions, and fall on the floor. (T., Vol. 2, testimony of Knauf,
pageZl1).

[13. The School District worked with a behavior intervention specialist, Dr. -SSR
Another School District employee, Mr. Terry Ryan, sat in the back of a classroom and took data.
(T., Vol. 1, testimony of Bell, page 237). Mr. Ryan did tot develop the FBA or behavioral plan
for @i He simply sat at the back of the room and took data. (T., Vol. 2, testimony of Knauf,

page 256). The School District noted general background and history H
always been noncompliant, both at school and at home, (Respondent’s Exhi , page 441).

114, Mr. Ryan also testified during this hearing. He is currently an employee utm &
Gom® law firm, the law firm that represented Ms. & during this hearing. He contacted the
ety & & law firm secking employment with them as early as Fall 2002. He contacted
them again for the same reason in Fall 2003, It was during Fall 2003 that Mr. Ryan sat in a room
and took data for @&’s FBA. (T, Vol. 4, testimony of Ryan, pages 5-6). W
that he felt taking data was not his job, that he was a “home-based teacher, not & data collector.”

(T., Vol. 4, testimony of Ryan, page 27).

115. Mr. Ryan acknowledged that he had worked with S8, for only slightly over three weeks in
total. Mr. Ryan further admitted that he is not a behavior specialist. (T., Vol. 4, testimony of
Ryan, page 25). Initially, Mr. Ryan testified that he was with @8, for every minute of those
three weeks, except for lunch. Mr. Ryan later admitted that this testimony was untrue. (T., Vol

4, testimony of Ryan, page 26). Mr. Ryan has not seen B at SRR since carly September
2003. (T., Vol. 4, testimony of Ryan, page 28).

116. Mr. Ryan was not knowledgeable about Sl8&’s educational and behavioral history. For

" instance, Mr. Ryan was unaware that @8, had a history of disrobing at inappropriate times. (T,
Vol. 4, testimony of Ryan, page 30). Mr. Ryan also did not know what, if any, medications
B was taking. (T., Vol. 4, testimony of Ryan, page 32).

117. Mr. Ryan léft his employment with the School District in December 2003. (T., Vol. 4,
testimony of Ryan, page 33). He had a contract for cmployment but asked to be released from
that contract in December 2003. He told his supervisor that he was “in pain™ and “depressed
about where [he was] in [his] career”'® (T, Val. 4, testimony of Ryan, page 34). Initially, Mr.
Ryan refused to answer a question regarding his statements to his supervisor about why he
needed to be released from his employment contract. Mr. Ryan answered the question only after
being specifically directed to do so by this Court. (T., Vol. 4, testimony of Ryan, page 34). Mr.
Ryan admitted that he had reviewed his testimony with Ms. S SS¢H, Ms. & 's attorney and
his own employer, before the hearing, (T., Vol. 4, testimony of Ryan, page 25). '

" Mr. Ryan may have misrcpresented the truth to the School District, inasmuch as he had St e &

B0t law firm for an employment position with no disclosure to the School District. (T., Vol. 4, testimony of Ryan, page
34). )
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118. %88 ’s problematic behaviors, as listed in his FBA, were described as noncompliance and
aggression towards adults, Instances of these behaviors, such as falling on the floor and refusing
to move, throwing objects, and turning over furniture, had occurred throughout @l%’s school
enroliment and predated Ms. @.’s allcgation that @@, had been molested at @RIGHER. These
behaviors occurred throughout the day and were precipitated by asking @®. to follow directions
or do anything he did not want to do. (Respondent’s Exhibit 38, page 442). Previous
information had already revealed that 8. had a long-standing tendency to misbehave in an
cffort to avoid work and escape demands. (Respondent’s Exhibit 22).

[19. Based on this and other information, the School District developed a behavioral support plan
for @@, (Respondent’s Exhibit 38, page 445). Implementation of this plan resulted in a
reduction of these behaviors. (Respondent’s Exhibit 38, page 446),

120. In September 2003, the School District convened an IEP meeting to review Sl's [EP and
develop an IEP for the 2003-2004 school year, #88R.’s third grade year, Ms. & received notice
of this IEP. (Respondent’s Exhibit 40, page 471). Ms. & attended this meeting with Ms. @. and
her attorney, Ms. Sinlh. (Respondent’s Exhibit 40, page 485).

121. The IEP committee (which included Ms. ). notcd that % continued to display
inappropriat¢ behaviors, as he had all along and before Ms. 8.5 allegation that he had been
molested at ERAE@.  (Respondent’s Exhibit 40, page 485). Ms. Josette Bailey, a special
cducation supervisor with the School District, had observed S8, in the classroom and saw him
crawl on the ground and refuse to comply with the teacher’s instructions. (T., Vol. 1, testimony
of Bailey page 44). 88 ’s continued noncompliance had caused some of his mastery levels on
his goals and objectives to decrease. The IEP committee also noted that S, actively engaged
in tactics to avoid work, as he had in the past. Specifically, @8, would use bathroom time as a
means of work avoidance. (Respondent’s Exhibit 40, page 486). Ms. £, expressed concern that,
should @, s paraprofessional be absent, a substitute might not know how to handle Si®. in the
bathroom. Ms. Peggy Pepper, the new principal at REEEM® Elementary School, stated that
someone who knew @ would be the substitute. Ms. 8 acknowledged that she was having
difficulty piecing together the details of her allegations of molestation because of B s
impaired cnmn}unicatinn skills. (Respondent’s Exhibit 40, page 486).

122. "The School District noted that §#®.’s behaviors had regressed since the previous Tuesday,
when new stafl began working with @ilB. Ms. @R stated that XI. had post-traumatic stress
disorder (PTSD). Ms. 8., however, attributed s continued mappropriate behavior to

medication changes. (Respondent’s Exhibit 40, page 485; T., Vol. 1, testimony of Bailey pape

47). .

123. The IEP committee also developed new goals and objectives, as well as a behavior intervention
plan. They discussed the results of the FBA begun in August 2003. The FBA determined that
the basis of ##l.’s noncompliance and inappropriate behaviors was his attempt to escape work,
gain control of a situation, and gain attention. (T., Vol. 1, testimony of Bailey, page 45). The
IEP commiltee- then considered this FBA and developed a behavior plan where-SB&. would
receive a baseball sticker when he behaved well and lose the stickers when he refused to follow
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rules. (T., Vol. 1, testimony of Bailey, page 45). As &, earned bascballs, he could trade them
in for a preferred treat or activity. (T., Vol. 1, testimony of Bailey, page 46).

124. The IEP committee discussed placement. School District personnel believed that G
required more small group instruction because of the large number of goals and objectives.
Also, the curriculum in third grade would be more demanding and faster paced. Ms. 9. and Ms.
&I objected and insisted that%@. remain in an inclusion classroom. Ms. & did, however,
agree that §B&. should received specch language therapy in a small group setting.
(Respondent’s Exhibit 40, page 486), @ would also receive cccupational therapy in a small
group setting.  Additionally, &@. would have the support of a paraprofessional throughout the
day. (Respondent’s Exhibit 40, page 482). This paraprofessional would work exclusively with
W% and was his onc-to-one aide. (T, Vol. 1, testimony of Bailey, page 47).

125. The IEP committee determined that @8, would likely need ESY during Summer 2004, given
s regression in behavior. In additional to being out of school during Summer 2003 (as any
other child would), @8®. had also missed nearly six weeks of instruction in Spring 2003. The
IEP committee agreed to reconvene prior to Summer 2004 to determine ESY services.
(Respondent’s Exhibit 40, page 484),

126. In an additional effort to manage $#&.’s continuing noncompliance and other inappropriate
behaviors, EHCEEM staff received training from a behavior intervention specialist on how to
physically restrain %8 and physically move #8®. when he fell to the floor. (T., Vol. 1,
testimony of Bailey page 46). 4

127. The School District also completed an assistive technology referral for 8. so he could get
help with typing. (Respondent’s Exhibit 41). In November 2003, the School District conducted
an evaluation and a report with recommendations for assistive technology was completed.
(Respondent’s Exhibit 43). '

128. Ms. Susan Bell has been #8.’s third grade regular education teacher throughout the 2003-
2004 school year. Ms. Abernathy is §.’s special education teacher. In addition, &g,
receives the support of other paraprofessionals assigned to work in Ms. Bell’s class, as well as
the paraprofessional, Ms. Soledad Kshatri, assigned solely to S, (T., Vol. 1, testimony of
Bell, page 233).

129. During the 2003-2004 school year, #l@. went to various locations at Rciiaal for activities
such as lunch and P.E. 8B was always accompanied by an adult. During lunch in particular,
Ms. Kshatri always sat right next to 8. (T., Vol. 1, testimony of Bell, page 235).

130. Ms. Kshatri described fll.’s school day during the 2003-2004 school year. Ms. Kshatri -
would greet @@ in the mornings and escort him to class. She stayed with . throughout the
day. At various times during the class day, Ms. Aberathy came into the classroom to work with
B®. and other students. The specch language teacher escorted S8, to her classroom for his
speech language therapy. A similar procedure happened with the occupational therapist. In all
instances, Ms. Kshatri went with 888 wherever he went, (T, Vol. 2, testimony of Kshatri,
pages 173-175).
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131. In addition, ¥ was always escorted by two adults when he went to the restroom. A
paraprofessional would escort him, along with either a regular education teacher or a special
education teacher. (T., Vol. 2, testimony of Kshatri, page 159).

132. Also throughout the 2003-2004 school year, 8B continued to display the inappropriate and
noncompliant behaviors that he had shown in previous school years. On a typical day, @&
would come into the classroom, go through other children’s book bags, and crawl under desks.
(T., Vol. 1, testimony of Bell, page 234).

133, Ms. Qullle, Ms. @5 attorney, suggested during the hearing that @8 could not understand Ms.
Kshatri when she spoke, as Ms. Kshatri is an immigrant to this country and has an accent. (7.,
Vol. 2, testimony of , pages 193-194). According to others’ observations, 888, appeared o
understand Ms. Kshatri quite well. He communicated with her, responded to her directions, and
appeared to have no difficulty understanding her, (T., Vol. 2, testimony of Knauf, page 221).

134. Ms. Abernathy, &3 s special education teacher during the 2003-2004 school year, also noted

. @’s behavioral issues. Ms. Abernathy worked with @, in Ms: Bell's classroom for a
portion of each moming and a portion of each afternoon. She would send home daily sheets to
Ms.&. regarding i ’s behavior for that day. Ms. Abemathy sent home two sheets daily, one -
for Ms. £ to sign and return to the school, and the other for Ms. &. to keep for her records. Ms.
@. was very good aboul returning these signed sheets daily. (T, Vol. 3, testimony of Abernathy,
pages 63-64). Ms. Abernathy also kept a communication log in a spiral nofebook, in which she
and Ms. 8. would write notes back and forth to each other on a regular basis. (T., Vol. 3,
testimony of Abemnathy, page 64). Ms. & acknowledged during this hearing that she did receive
this daily communication from the school. (T., Vol. 4, testimony of Ms. &., page 189).

135, Ms. Abernathy noticed that the behavior plan developed for S, worked well initially.
Eventually, however, §ll#h. became bored with it. When the behavior plan became less effective,
Ms. Abernathy notified Ms. &. through the communication log. At first, the behavior plan was
effective because it was novel. As the novelty wore off, however, it was no longer effective for
@2 (T, Vql. 1, testimony of Bailey page 50). In order to keep the plan effective, Ms.
Abemathy adjusted it. These adjustments were effective, but became less effective near the
beginning of December 2003. Ms. Abernathy continued fo send notes home informing Ms. & of
W5 behavior. (T., Vol. 3, testimony of Abernathy, pages 65-67).

136. On MNovember 24, 2003, the School District convened an TEP meeting at Ms, &°s request.
Respondent’s Exhibit 42, page 494). Ms. &, attended, along with Ms. @ and Dr. GiSap
a psychiatrist who had seen 8 (Respondent’s Exhibit 42, page 493). Ms. &'s
attomey instructed Dr. SRmmes (o attend. (T, Vol. 2, testimony of Siames, page 84). At this
time, Dr. @ had neglected to review any of B&.’s records. (T, Vol. 2, testimony of
ERBpee, page 84). Duning this meeting, Ms./Ag8 alleged that another student _atw had
been teasing (84 that the janitor who allegedly molested @b, would return. Ms. B also stated
that this student had witnessed the alleged molestation, Ms. . repeated her contention that a
;udr:nt had witnessed the alleged molestation during this hearing. (T., Vol. 4, testimony of Ms.

., page 93).
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137. The School District assured Ms. . that the student never came into contact withd@. because
of their different schedules and different classes. (Respondent’s Exhibit 42, page 494; R. 50,
page 755). Further, #288. was always accompanied by Ms. Kshatri, his paraprofessional,
(Respondent’s Exhibit 50, page 748). Ms. Kshatri was with him and did not see anyone speak to
him. (Respondent’s Exhibit 50, page 755). Ms.&8 said that the teasing happened during lunch.

138. During lunch, Ms. Kshatri always sat right next to @&, (T., Vol. I, testimony of Bell, page
235). Ms. Kshatri had never witnessed anyone teasing @R, during this lunch time. As she sat
right next to him, Ms. Kshatri would have heard this if it had happened. (T, Vol. 2, testimony of
Kshatri, page 171). Ms. @& acknowledged that Ms. Kshatrd was always with (@88 and would
have heard if someone was teasing him. (T., Vol. 4, testimony of Ms. 8., pages 166-167).

139, f@8.’s teachers reviewed . ’s progress on his goals and objectives. They noted that @@,
continued to be disruptive in class, as he had been before. Ms. 8 responded that @8 was on
medication for ADHD and depression. (Respondent’s Exhibit 42, page 494). The [EP
committee (which included Ms. @). noted that 38R, had made progress in refraining from
aggressive bebhavior. He was, however, still noncompliant, as he had always been,
(Respondent’s Exhibit 42, page 497).

140. Dr. @oms stated that he had diagnosed S8, with PTSD, and that the symptoms of ADHD
and PTSD) are often similar and “difficult to tease out” Dr. @Bmm@s then offered some
strategics. Ms. Abernathy, one of B¥8R.’s teachers, stated that %8 had bécome bored with the
behavior intervention plan, and it had become less effective, so she had appropriately adjusted it.
(Respondent’s Exhibit 42, page 495). Dr. Ehpoos stated that, in terms of trying to address
@8 s behavior problems, it was not important to determine whether behaviors were caused by
ADHD or PTSD, as the symploms of these two conditions were difficull 10 tease out. Rather, it
was important to simply address the presenting behaviors themselves. (T., Vol. 2, testimony of

@, page 83).

141. Ms. Bailey, a special education supervisor with the School District, and a former special
education teacher, asked Dr. @lnnm if he believed that remaining atEHIGIR@D was worsening
B s aIlagoci PTSD. Dr. ¥86a® definitively responded that Sl needed to work through his
fears and remain at SRR (Respondent’s Exhibit 42, page 496). Ms. @ stated that Dr.
Wipaos had seen B twice by the time of this meeting, and that they engaged in role playing
regarding the incident to help 8 (Respondent’s Exhibit 42, page 497).

142, In Januvary 2004, when @gh. returned to school from winter break, he was very noncompliant.
He was openly defiant and said “I'm not going to do that. No, you can’t make me do that.” Ms.
Abemnathy kept Ms. . informed of 8@k ’s behaviors, both through the communication log and
the daily behavior sheets sent home. (T., Vol. 3, testimony of Abemathy, page 72). He
continued to be noncompliant and aggressive. He would run out of his classroom, tumn over
desks, and refuse to follow directions. These were all behaviors that Bl® had exhibited in
previous school years. This behavior occurred both before and after the winter break in
December 2003. (Respondent’s Exhibit 46, 47, 48),
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143. On December 31, 2003, Ms. §'s attorney, Ms. &8, wrote tv Ms. Sylvia Eaves, altormney for
the School District. She alleged that Ms. Cindy Szwec, a counselor at GEgENiNER, had questioned
@2, regarding the alleged molestation from Spring 2003. Ms. @i also alleged that the

School District had failed to provide its investigative file regarding <SR ——"—"
(Respondent’s Exhibit 57, pages 838-840).

144. Ms. Eaves responded that, after investigation, it appeared that Ms, Szwec had not questioned
@ at any time regarding any topic. Further, the School District had already provided the
requested investigative file, but Ms. Eaves enclosed another copy again. (Respondent’s Exhibit
57, pages 846-847).

145. Despite having received this assurance, Ms. @288k once again demanded the same documents.
She also enlarged her previous accusations regarding School District staff and their alleged
questioning of . Despite having no evidence that 888, had been questioned by School
District staff, and despite having received a direct response to her earlier accusation that Ms.
Szwec had questioned him, Ms. §as@ now demanded that the School District investigate
whether “any other individual . . . might have possibly spoken tod@ » (Respondent’s Exhibit
57, pages B49-851). .

146. @8, returned to school after the winter break. He did not seem to be afraid. His demeanor
was the same as it had been before the break; he seemed like the same child he had always been.
(I., Vol. 1, testimony of Bell, page 245). He continued to show the same inappropriate
behaviors that he had before. Sometimes he would behave, and sometimes*he would not. (T.,
Vol. 2, testimony of Knauf, page 213). dB88= was not always misbehaving after his return from
winter break. In fact, he behaved quite well in his speech language therapy sessions. (T., Vol. 2,
testimony of Knauf, pages 214). & likely behaved better in speech language therapy
sessions because he received all the attention from the adults, as these were individual sessions.
(T., Vol. 2, testimony of Knauf, page 215).

147. On January 7, 2004, the day after returning to SBCERER after winter break, @M. had a verbal
outburst in which he talked in a very adult way. He was noncompliant, and when his teacher and
paraprofessional attempted to redirect him, he shook his finger at them and yelled “You are not
telling me what to do! You are not acting Iike this and that’s final.” He also yelled that several
people would go to jail: “You are going to prison! Mrs. Abernathy, Mrs. Kshatri, and Mrs.
Sewee are all going to prison and that’s final! 1 don’t want you to tell me anything and that’s
finall’ No more talking! They are going to prison and that’s final! You are in trouble because
you have done some inappropriate things!”™ (Respondent’s Exhibit 48, page 701). He was
standing very tall and adult in his presentation, and it appeared that he was mimicking statements
that he had overheard from someone else. (T., Vol. 3, testimony of Abernathy, page 75). As
already noted, BE8 has strong imitation skills. Ms. Kshatri confirmed this incident. (T., Vol. 2,
testimony of Kshatri, page 164-167).

148. On January 14, 2004, Ms. @ was contacted regarding another episode of inappropriate
behavior. Ms. @ came to the school to get @@ B, was asked if he wanted to go home or if
he wanted (o stay at school; he wanted to stay at school. He ran into the front office of the
school, laid on the floor, and refused to get up. He yelled at Ms. . that he was not going home
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with her. Later, Ms. @, arrived. Ms. . attributed 8%’s behavior to medication changes. Both
the type of KB@."s medications and their dosages had changed several times recently. Ms. &.
said she was not sure that all of these changes were being recorded at home. Ms. @&, and Ms. &
ﬂ%‘é’ﬁ’fﬁ'&'ﬁ'ﬁf’ﬁ&#ﬁ* (Respondent’s Exhibit 48, pages 703-704).

149. On January 16, 2004, &, displayed inappropriate behavior in the bathroom. (Respondent’s
Exhibit 46, page 582). He went into the bathroom and completely disrobed. Ms. Kshatri
described the incident. #&@S». scemed happy and appeared to be having fun. (T., Vol. 2,
testimony of Kshatri, pages [70-171). Ms. Kshatri and Ms. Abemathy had escorted %@ to the
bathroom. He appeared to have disrobed in an attempt to control the situation, since he knew
that neither Ms. Kshatri nor Ms. Abernathy would come in to get him because they are both
fernale. @MEM."s inappropriate attempts to gain control of a situation had been an ongoing issue,
as noted in the FBA. (T., Vol. 3, testimony of Abemathy; Respondent’s Exhibit 38).

150. The School District had already noted that M. displayed inappropriate bathroom behavior in
an effort to escape demands. Further, @B had a history of inappropriately disrobing. On at
least one occasion, when @B had wet himself, he refused to remove his pants when instructed.
Instead, he took them off and threw them across the room. On anothér occasion, he undressed
completely in the bathroom and refused to come out. (T., Vol. 3, testimony of Abernathy, page
17). On at least one other occasion, 8@ disrobed in his living room and urinated on the living
room floor in front of Ms. & (T., Vol. 4, testimony of, Ms. &, page 56). Disrobing at
inappropriate times is not an unusual behavior for intellectually disabled children. (T., Val. 3,
testimony of Abernathy, page 115). b

151. On January 20, 2004, Y@, ran out of his classroom and down the hall. Ms. Kshatri and Ms.
Abernathy ran afier him. Ms. Abernathy eventually found @, in a room with Ms. Kshatri, and
@, had thrown a coffee mug at Ms. Kshatri. (T., Vol. 3, testimony of Abernathy, pages 90-
91). #&8b. had been known to run before and throw objects. At one point, during the 2001-2002
school year, the school had to install bells on the classroom door so the teacher would know if
& . had run out. (T., Vol. 1, testimony of Blum, page 154). Also, in April 2002, B4 had run
out into the road and in front of a car. {T., Vol. 2, testimony of EEEP, page 146).

152. @EA.’s teachers kept both Ms. & and Ms. @ informed about &8s behavior. (T, Vol. 1,
testimony of Bailey, pages 146-147). The behavior that S8, displayed after his return to school
from winter break was similar to behavior he had displayed in the past years. (T., Vol. 1,
testimony of Bailey, page 147). :

153. When &8 retumed from winter break, he had been out of school and in an unstructured
environment for two weeks. He then returned to the structure of a school setting. He had
academic demands placed on him that he did not want to follow. As before, he tried (o control
the situation through his misbehavior and escape work. He had not been in school after winter
break for a long enough period to readjust back to a structured school environment. (T., Vol. 1,
testimony-of Bell, pages 262, 265).

I54. Throughout the 2003-2004 school year, &, was put om a variety of medications prescribed
by Dr. @mmgas, as well as over-the-counter medications given to him by Ms. @. that she
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purchased over the Internet and gave to @@, to change his behavior. (T., Vol. 4, testimony of
Ms. @, page 169-170). These medications, many of which have side effects that can alter
behavior, were altered throughout the 2003-2004 school year, (T., Vol. 4, testimony of Ms. @,
pages 170-173).

155. During the last week prior to leaving for winter break in December 2003, S8 was showing
some good behaviors at school. Ms. @ received daily notes home indicating that &8, was
having a good behavioral day. During this week, Ms. @ was also seeing behavior improvements
at home. (T., Vol. 4, testimony of Ms. &, page 175-176). Dr. @Si&g, too, noted that
was doing well prior to the winter break. After the holidays, however, he became more agitated
and oppositional. (T., Vol. 5, testimony of HEEFE, page 40). Dr. m admitied that this
could be attributed to medication changes and 1o the need [or a readjustment period to return to
the structured environment of a school. {T., Vol. 5, testimony of iEEEgp, page 83}. During the
time that Q. returned to school for ten days in January 2004, Dr. $@EEs and Ms.@. changed
B®."s medications no less than five separate times. (T., Vol. 4, testimony of Ms 4., pages 176-
178).

156. @@ attended school for only 10 days after he returned from winter-break. He last attended
school on January 20, 2004, and Ms. B did not allow him to return beyond that date. (T., Vol. 1,
testimony of Bailey, page 51). There had been 10 school days after winter break, but @S, had
been absent for one-and-one-half of them. Therefore, @, attended just eight-and-one-half days
of school after winter break, before Ms. @. began prohibiting his attendance. (T., Vol 3,
testimony of Abemnathy, pages 72-73). Ms. 8. admitted that EEEE. is bored #dt home and wants to
return to school. (T., Vol. 4, testimony of Ms. g8., page 182).

157. At the time he was removed from school by Ms. 18, €% had made progress on his goals and
objectives. (T., Yol. 2, testimony of Knauf, page 256). Ms. Abernathy took data on G88.’s
goals and objectives. (T, Vol. 3, testimony of Abemathy, page 85). She used both
observational methods, such as observing &8> interact with Ms. Kshatri and taking data at that
time, as well as using assignment data sheets. {T., Vol. 3, testimony of Abernathy, page £6).

138, By January 20, 2004, 8. had achieved mastery or partial mastery on each and every goal
and objective in his IEP. M, allepes that he was regressing in all areas by January 20, 2004,
but this is incorrect. In some cases, he was doing much better in January than earlier in the year.
For instance, his rate of displaying socially appropriate behavior increased from 83.95% in
Movember 2003 to 96.5% in January 2004. He also was more successful at refraining from
physical aggression towards others, with an increase in appropriate behavior from 83.95% in
November 2003 to 88.96% in January 2004. He was better able to complete assignments, as
well. In November 2003, 8EB.'s teachers could not even focus on this goal, because they had
difficulty getting &&#. to work at all. By January 2004, he had increased his mastery level for
this goal from virtually nothing in November 2003 10 42.857%. (Respondent’s Exhibit 46, pages
525-534). : .

159. Concerned that ¥R, was missing so much school, Ms. Abernathy contacted Ms. & by cmail

to inquire about him. (Respondent’s Exhibit 50, page. 758). Ms. Abernathy continued
communicating with Ms. 8., offering to send the assistive technology report to her and again
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expressing her concern for @8 and that she missed him. (Respondent’s Exhibit 50, page 761).
Ms. @. responded that she was sure TR, also missed Ms. Abemathy and that he said he loved
Ms. Kshatri. (Respondent’s Exhibit 59, page 762).

160. In February 2004, Ms. @. demanded that #8&8. receive homebound instruction rather than
attend school, and she provided a letter from Dr. i, %8, s psychiatrist. Despite having
previously stated to the School District that 2%, should remain in school, Dr. Ti53ams wrote on
February 4, 2004 that &88&. “would benefit from temporary in-home schooling.” Dr. €hrogse did
not state in his letter that 888. required home schooling in order to make educational progress.
The sole reason Dr. ERezams offered for his recommendation was that 838, ’s behavior needed to
be stabilized due to medication changes. (Respondent’s Exhibit 44, page 513). Ms. &.
specifically asked Dr. SRs@ms to write this letter. Dr. 836ms® discussed the contents of this

letter both with Ms. @. and with Ms. @@y Ms. @ils attorney. (T., Vol. 2, testimony of ,
o, page 92).

161. Ms. €208 had provided Dr. @@ with the state regulation regarding hospital homebound
services prior to Dr. ERGES writing the letter. Dr. @BREA gave this letter 10 Ms. GERIB for her
review before it was finalized and sent. Ms. QIR reviewed this letter for its content before
forwarding it to the School District. (T., Vol. 2, testimony of , (BGmas, page 93).

162. Dr. CM2@e's letfer was sent to Ms. Faves as an enclosure to a letter from Ms, GRl. Ms.
@il cchoed Dr. WESHEs's response and characterized the request for in-home instruction
solely as an issue of behavioral issues resulting from medication management. (Respondent’s
Exhibit 58, pages 855-857). Indecd, Ms. @ had repeatedly stated that she believed Tz
behavioral issues were the result of medication changes. Ms. @l also stated that this in-home
instruction would be on a tlemporary basis only. (Respondent’s Exhibit 58, pages 855-857).

- 163. Ms. Eaves responded that the School District routinely and successfully addresses the needs of
students undergoing medication changes in a school setting. Ms. Eaves suggested that the parties
convene an IEP meeting to discuss the requested change in placement. (Respondent’s Exhibit
58, page 858).

164. On February 20, 2004, the School District convened an IEP meeting (o considered homebound
instruction. Ms. @ received notice of this meeting. {Respondent’s Exhibit 45, page 514). The
School District was required to convene this IEP meeting, as Ms. 8. had requested a change in
@8 's placement from an inclusion classroom to homebound instruction. A child’s placement
must be based on an IEP, so an IEP meeting was required. 34 C.F.R. § 300.552; Georgia DOE
Rule 160-4-7-.09(6)(a)(5) She attended this mceting with her aitorney, Mr. Glarigg (D. 45,
page 515). The notification received by Ms. . informed her that she could bring anyone she
wanted to this meeting. Ms. &. testified that she understood this. She acknowledged that she
could have brought Dr. @hoings to this meeting. She did not bring Dr. $&nams, even though she
could have. (T., Vol. 4, testimony of Ms. i§, page 186). =

165. The IEP committee (which included Ms. @). reviewed ¥848°s progress on his goals and
objectives, as well as implementation of & 's behavior plan.
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166. Mr. @imsifg then wanted to discuss BRE. receiving home-based services. Mr. Enacig stated
that &, was reluctant to come to school following winter break due to something that had
allegedly happened before winter break. (Respondent’s Exhibit 45, page 518). Ms. @ explained
that the request for home-based services was as stated in Dr, ERez’s letter, i.e., medication
management. (Respondent’s Exhibit 45, page 518).

167. The School District routinely serves students who are undergoing medication changes and
attendant changes in behavior. School District stafl know and expect that medication changes
may impact behavior and are able to appropriately serve these students in a schools setting. (T,
Yol. I, testimony of Bailey, page 52). The School District was therefore prepared to address
@5 medication changes in a school setling. Further, it was especially important that G
remain in school so School District staff could document behaviors in a school setting (a setting
children must encounter) and work cooperatively with EB8’s treatment professionals. (T., Vol.
1, testimony of Bailey, page 52-53). Teachers often work cooperatively in this manner with
doctors. (T, Vol. 1, testimony of Bailey, page 53).

168. Ms. Bell, in particular, has had personal experience in working cooperatively with doctors who
supervise her students” medication changes. (T., Vol. 1, testimony of Bell, page 243). Ms. Bell
has worked with parents and doctors to maintain regular, often dail ¥, communication regarding a
student’s behaviots to cooperatively develop strategies to stabilize behavior. (T., Vol. 1,
testimony of Bell, page 243-244).

169. Ms. Knauf also has had personal experience in working with children who are undergoing
medication changes. In those situations, and when she was given the authority and opportunity
to do so, she kept “in constant contact” with parents and physicians to address any school issues
resulting from medication changes. (T., Vol. 2, testimony of Knauf, pages 219-220).

_170. Ms. Knauf also believed that ¥ could be successful at ¥ and did not belicve his
remaining there would be harmful. @@ had never expressed any fear about the school, “he
never scemed scared, he never stated that he was scared, he never showed [her] any indication
that he had any problem being there.” (T., Vol. 2, testimony of Knauf, page 220).

171. Scheol District stafl felt strongly that 88 could meet his goals and objectives in a school
setting. (T., Vol. 1, testimony of Bell, page 242). It is important for children to practice
appropriate behaviors in settings that they will encounter. 5888, would need to leamn to control
his behavior while at school, and it is important that he be allowed the opportunity to practice
that behavior in that environment. (T., Vol. 1, testimony of Bell, page 243, 244). It can be
difficult for children to generalize skills to other environments if they are denied the opportunity
to practice those skills across environments. (T., Vol. 2, testimony of Knauf, page 218). '

172. @88 ’s instruction was peared towards teaching him functional skills, designed to help him
function in cormmunity, home, and school settings. It “is impossible to teach school behaviors in
a home setting with no peer interaction and very little adult interaction.” (T., Vol. 3, testimony
of Abernathy, page 94). Dr. @omes agreed that it is important that children must practice skills
in the environment in which they are to be used and in which the child will function. (T, Vol 2,
testimony of WilEome page 95).
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173. Mr. @BmERg alleged that ®Bgd had been questioned before winter break about the alleged
molestation that occurred in February 2003, Mr. Biswing accused the School District of
impropetly questioning&igh. in this manner. (Respondent’s Exhibit 45, page 518). Mr. gy
then demanded to question each person at the IEP meeting. Each and cvery person confirmed
that they had not questioned @3. about the incident. (Respondent’s Exhibit 45, page 518).
They also confirmed that they did not know of anyone else at the School District who could have
done this. (Respondent’s Exhibit 45, page 519).

174. Ms. & then accused Ms. Szwec of taking @B out of class, showing him a yearbook, and
questioning him about the incident. Ms. Pepper said that this could not have happened, as Ms.
Szwec does not serve any third grade children. Ms. & then altered her accusation and said that
Ms. Szwee may not have gotten B, out of class. Ms. & refused to go into any further detail.
(Respondent’s Exhibit 45, page 519). Ms. Szwec did not remove 8 from his class. In Fact,
no one had removed @& from his classroom during Fall 2003, (T., Vol. 1, testimony of Bell,
page 246). Ms. Kshatri further confirmed that no one took him out of the classroom, save for his
speech language therapist and occupational therapist, so they could provide those services to
&8 (T, Vol. 2, testimony of Kshatri, pages 161-162). .

175. Mr. Sirige continued to accuse School District stalf of questioning &8, regarding the
alleged incident, despite the fact that each and every person at the meeting confirmed that they
had not questioned him. (Respondent’s Exhibit 45, page 520).

176. The School District noted that the Functional Behavior Assessment (FBA) of 889, indicated
that he wanted 1o be at home. Ms. @. responded that he wanted to be in school, but not
AR The School District then inquired as to whether @8, could attend another school, as
suggested by Ms. @ (Respondent’s Exhibit 45, page 521).

I77. Ms. Bailey began to describe ZRp# Elementary School, another nearby school that &gy
could attend. She began deseribing the small group class at that school, but Mr. I
objected to discussion of changing the delivery model from full inclusion to small group
mstruction. (Respondent’s Exhibit 45, page 522). The School District noted that &3 had
previously atténded a small group classroom at ¥Mign €28 Elementary School ai Ms. &'s
request, but that she had pulled him out. (Respondent’s Exhibit 45, page 522). The School
District was prepared to transition d8& to another school, as soon as Ms. &, notified the School
District which school she wanted him to attend. (T., Vol. 1, testimony of Bailey, pages 140-
141).

I'78. The School District suggested investigating the possibility of S8%&. receiving small group
instruction because he could get more individualized attention and more structure. Also the
instructional level closely matches @R@’s skills, as they arc functional skills. (T., Vol. 3,
testimony of Abernathy, page 93). Mr. refused to discuss the possibility of small gronp
instruction any further. (T., Vol. 3, testimony of Abernathy, page 93). '

179. Mr. SlgEiggy was asked to present Dr. §%oims’s February. 4, 2004 letter requesting temporary
in-home schooling. Mr. ,&Mrespﬂndcd that €% had emotional wounds that were being
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reopened and that he therefore required homebound instruction. (Respondent’s Exhibit 45, page
523). Dr. @ESM@'s letter made no such statement and limited the request for in-home schooling
solely to behavioral issues caused by medication changes. (Respondent’s Exhibit 44),

[80. The School District’s attorney, Ms. Eaves, stated that another conversation with Dr. DDpes
would be helpful. Neither Mr. @Ry nor Ms. & had ever signed any release allowing the
School District to have any such conversation, and they did not sign any such release at this time
or any time thereafler. (T., Vol. 3, testimony of Abernathy, page 111). Mr. @@ stated that
Ms. §. was not withdrawing #8g). from the School District but might seek public reimbursement
for private services. Ms. Bailey then offered Ms. @ an opportunity to observe
Elementary School, another school in the School District that B8 might attend, rather than

. The meeting was adjourned. (Respondent’s Exhibit 45, page 524). Throughout this
meeting, Ms. 8. never asked the School District to perform any evaluation for @88. She never
asked for counseling for h She was represented by counsel, and he never asked for any such
services, either. (T., Vol. 4, testimony of Ms. ¥, pages 187-188).

181. On February 23, 2004, Mr,%m Ms. @ a lctier alleging that he “had the meaning
and intent of the letter from Dr. confirmed.” Mr.m failed to state with whom he
had spoken regarding the content of Dr. €@mes’s letter and specifically failed to state that he
had ever spoken with Dr. @602@ Mr. $DGREE failed to provide any new information from any
treatment professional that an IEP committee could consider in evaluating a request for
homebound instruction. (Respondent’s Exhibit 59, pages 874-875). '

182. Pursnant to the School District’s suggestion that 6. could attend another school and that Ms.

. & could observe at other schools, Ms. §. did in fact do such observations. On February 20,
2004, she visited m Elementary School. Ms. & took S8, and Ms. 8 with her to visit
8. cnjoyed this visit. (T., Vol. 4, testimony of, Ms. @, page 181).

183. On February 27, 2004, she sent Ms. Rhonda Thompson, a special education supervisor with the
School District, an email stating that she did not want S to attend fReglb’s self-contained

classroom. Instead, she wanted @@ to immediately begin attending B=Slgp Elementary
School. (Resp?ndent’s Exhibit 60, page 878).

184. Ms. @. went again to &gl on Friday, February 27, 2004. She emailed Ms. Bailey at 2:57
p.m., stating that she was very impressed with the teacher with whom she spoke and that both
she and @@ wanted him to start attending that school the following Monday. (Respondent’s
Exhibit 60, page 880). Ms. @. then consulted with her attorney, Ms. S5 (T., Vol. 4,
testimony of Ms. 8, page 182). At 3:16 p.m., less than twenty minutes after her prior email and
aller consulting with Ms. Sisg, Ms. & emailed Ms. Bailey again and this time stated that she
did not want 8@ in any school. (Respondent’s Exhibit 61, page 881). Ms. @ did not indicate
that she had talked to any treatment professional before she retracted her decision to allow IR
to attend @i Elementary School. (T., Vol. 4, testimony of, Ms. &, page 182).

185. In a subsequent email to Ms. Abernathy, Ms. @ alleged that the School District never made

clear to her that she was to investigate any other schools. (Respondent’s Exhibit 60, page 882).
This appears to be an untrue statement. Tn actuality, the School District had explicitly suggested

3l

#l



that Ms. & look at another elementary school and had even helped facilitate her observations at
that school. Ms. §. did, in fact, conduct such observations.

186. 9. was not in school at the time of this hearing and had not attended school since January
20, 2004. (Respondent’s Exhibit 62).

187. No School District employee at this hearing ever spoke, to %l about the alleged molestation
or showed him any pictures from the yearbook in order to allow him to identify anyone regarding
the alleged molestation. No one saw anyone take S8 out of class, except to po to speech
language therapy and occupational therapy. These witnesses saw (SN, every minute of the
school day. (T., Vol. I, testimony of Bell, pages 246: T2 Knauf, pages 220-221; T3 Abernathy,
page 94). '

188. Dr, @mmeg testified regarding the content of the letter he wrate requesting in-home schooling.
In testimony, he contended that his recommendation was based on concern for @l's “physical,
emotional, you know, safety or state, you know, kind of in his current situation.” (T, Vol. 2,
testimony of EiEsgaEy, page 47). Dr. GEE® failed to include these concerns in his letter that he
provided to the School District. Dr. @@ also acknowledged that he does not see @ in
order to address his behaviors; rather his treatment is limited to provision of medication. (T,
Vol. 2, testimony of GiEGa@, page 89).

189. @®. is the only child with Down’s Syndrome that Dr. @@ has ever treated in his praclice.
He had been in practice for less than one year at the time of this hearing, h‘,, Vol. 2, testimony
of @Emam, pages 69-70). Dr. SRERED has only been to “two or three” IEP meetings, one of
which was in November 2003 for@& (T., Vol. 2, testimony of B¥mes, page 72).

190. Dr. @iepas diagnosed @& with PTSD. He failed to contact anyone at RGOS or get any
input from any school professional who worked with &, in making this diagnosis. (T., Vol. 2,
testimony of hatmap, page 74). Dr. @@med’s diagnosis was based only on information
provided by Ms.@ (T., Vol. 2, testimony of Ghiizgs, page 75).

191. Dr. @%amaw penerally neglected to get information regarding @@®. from the school. For
instance, when he began secing @@, he asked Ms. @, for information on $3@’s behavior on
particular days and on particular times of day. This type of information helped him track how
@B might respond to medication. Dr. @i@moe never asked the school for any such
information, and thus had no information from them regarding how @8 behaved at school, (T.,
Vol. 2, testimony of @uwnegs, page 79). Dr. Sames was told by the School District at the
November 2003 IEP meeting that he could observe @@ any time he wanted. Despite receiving
this specific invitation, Dr. WiRaas never observed @ (T., Vol. 4, testimony of Ms. @, page
186-187). )

192. Dr. @it stated that, in terms of trying to address @4 ’s behavior problems, it was not
important to determine whether behaviors were caused by ADHD or PTSD, as the symptoms of
these two conditions were difficult to tease out. Rather, it was important to simply address the
preseating behaviors themselves. (T., Vol. 2, testimony of @Rnogs, page 83).
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193. @M@ has never stated to Dr. @@u@Rae that he was molested. Instead, Dr. S5 has gotten all
of his information about these allegations only from Ms. @. Ms. @ told Dr. @igme that Gk,
had been abused twice at (iigkdgflag. (T., Vol. 2, lestimony of QiRone, page 74). Initially, Ms.
@. believed that @@k had only been molested once. Dr. m told her it had happened
twice, and that is how Ms. . came to believe this. Ms. @. never told anyone at the School
District that she belicved the molestation happened twice. (T, Vol. 4, testimony of Ms.@., page
165). -

194, Dr. @8pome acknowledged that ¥ had behavior problems, including not following
directions. (T., Vol. 2, testimony of @EBo@s, page 74). He also threw things around the room.
(T., Vol. 2, testimony of Cipongs, page 75). Dr. EasE also acknowledges that &B8 has
difficulties with expressive and receptive language, and that Dr. @un@my has difficulty
understanding Sl when he speaks. (T., Vol. 2, testimony of Thomas, page 87). Ms. Knauf,
@'s speech language pathologist since August 2002, confirmed that @885 has significant
langunage difficulties.

195. Ms. Knauf noted that @& had difficulty with receptive language, or the ability to understand
language. He had a difficult time answering W-H questions (such as who, what, when, where,
and why). He had difficulty providing answers that matched the W-H component of the
question. For instance, if Ms. Knauf asked him what he had for dinner the night before, i
-might respond “at home.” (T., Vol. 2, testimony of Knauf, page 203). Ms. Knauf also noted
that @@ had additional difficulties with his receptive language, including following directions
and understanding new concepts. (T., Vol. 2, testimony of Knauf, page Eﬂullj_

196. @Rk also had difficulty with expressive language, or the ability to use language verbally to
express himself. He used very short sentences and had difficulty using adverbs and adjectives.
(T., Vol. 2, testimony of Knauf, page 205). In addition, he wél#tn give different (and
sometimes nonsensical) answers to the same question. He also had difficulty time sequencing
and was unable to retell stories accurately. {T., Vol. 2, testimony of Knauf, page 208).

197. Finally, 880 had problems with clearly articulating his speech. He was often difficult to
understand. Pgople who did not know him would have a particularly hard time understanding
@ (T, Vol. 2, testimony of Knauf, page 210}

198. Dr. @isooge contacted EHEERHER in January 2004 because Ms. &. told him that someone at

had questioned SRR about the alleged molestation. Dr. ¥Bosoes spoke with Ms.

Szwec, and she told him she had not questioned S (T., Vol. 2, testimony of Thdhas, page

51-53). Dr. @@stngs testified that he had no reason to doubt Ms. Szwee. He acknowledged that,

if someone had questioncd %8B, if could very well have been someone outside of the School
District. {T., Vol. 2, testimony of Siopog, page 90).

199. In December 2003, Ms. 8 frequently contacted Dr. W@ asking about changing dosages to
the many medications 8 took. (T., Vol. 2, testimony of @hmmas, page 78). In January 2004,
Dr. @Bepa received frequent phone calls from Ms. @ All of these phone calls concerned the
many medications GE88. took and problems he was having with these medications. (T., Vol. 2,

testimony of SNy wglE7). Dr. @R agreed that some of the medications that SR, was
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on made his behavior worse, and that he and Ms.&. had a discussion regarding this on January
12, 2004. (T., Vol. 2, testimony of @RaDom, page 78). Either Ms. . or Ms. &8, also stated to Ms.
Abernathy that &88."s “little system was all messed up from all those medications.” (T., Vol. 3,
testimony of Abernathy, page 138). In response, Dr. @bmes made medication changes for SRS,
on approximately January 21, afler Ms. 8. had begun preventing #8®. from attending school.
(T., Vol. 2, testimony of page 77).

200. Dr. @Emee was not aware of any behavioral interventions of any sort that @& was receiving
in the home. (T., Vol. 2, testimony of @@mas, page 94). Since the time Ms. @. has prevented
@@ from attending school, Dr. 3 has had repeated communication with her. Ms. @&
admifted to Dr. Witni® that @¥& was upset that he was not going to school. (T., Vol. 2,
testimony of @BiRes, page 97-98). Dr. @m@ms admitted that E8R&, may very well have been
able to attend school at the time of the hearing, and perhaps even prior to that. (T., Vol. 2,

testimony ofSHEGEED, page 98).

201. Dr. Ensgy, 88 s pediatrician, also testified during this hearing. She admitted that she had
reviewed her testimony with Ms. @oih, Ms. @."s attorney, prior to lestifying. (T., Vol. 2,
testimony of ARG, page 142). On March 26, 2003, Ms.& told Dr. &gy that B had been
molested at school by a janiter. Ms. & requested that Dr. gy wrile a letter requesting
homebound services for &M@ Dr. @bGagp complied with Ms. g ’s wishes, (T., Vol. 2, testimony
of @Ry pages 121-122). Despite having received knowledge of an alleged molestation, Dr.
Wk made no report to DFCS at this time. (T, Vol. 2, testimony of ¥Rimagy, pages 123).

202, On June 30, 2003, Dr. E382gp sawd®%. for what she chamcterized as a routine check-up. {T.,
Vol. 2, testimony of BB, page 125). Dr. BBRO@ testified that BB®. seemed anxious, so she
asked Ms. . and Ms. §. to leave the examination room. Dr. ®hazyp testified that WR@. told her
that “someone named™@MD” had molested him. Dr. Kmggp then told Ms. & and Ms. @
about WEM.’s statement and said she would call DFCS."" (T., Vol. 2, testimony of dRzxeg, pages

126-129). Ms. g had told Dr_mmme months prior, in March 2003, that she believed S
had been molested.

203. It appears that, rather than being a routine check-up, Ms. . took ME®. to see Dr. @aomy on
June 30, 2003' for the specific purpose of attempting to get a disclosure from 88, about the
alleged molestation. On June 16, 2003, Ms. §. wrote a letter to Dr. @y, In that letter, she
called Dr. @89 “worthless.” She also said that §#@» would identify for Dr. @y the man
who had allegedly molested him, and that she intended to videotape this for court purposes. (T.,
Vol. 4, testimony of Ms. @., pages 163-164). Also in this letter, Ms. . said that this alleged
molestation happened twice in Spring 2003, (1., Vol. 4, testimony of Ms. ., page 165).

204. Dr. Glazog stated that @@ needed to feel safe, and that providing him with constant adult
supervision would accomplish that. (T., Vol. 2, testimony of Kiasa®, page 136). Dr. oGy
acknowledged that assigning a paraprofessional to be with RER, throughout the day would be
important in making in §i#e feel safe. (T., Vol. 2, testimony of WREQE, page 151). The School
District had, in fact, made such an assignment for WSS,

' On June 30, 2003, Dr. R made a report to DFACS, this time alleging that i R 1:d molcstcd Wi
{Respondent’s Exhibit 52, pages 775-777; 797-799). :
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205. Dr. #Romg admitted that she had not reviewed all of @8 ’s education records, only the ones
that Ms. @i provided her. The only knowledge Dr. @magr had regarding @@b.’s persistent
behavior problems, present since preschool, came from Ms. @ Dr. @&y did not contaci
anyone from the School District for information. {T., Vol. 2, testimony of &Bogg, page 143).
In fact, Dr. Gf2ag did not speak to anyone at the School District regarding Sigl. for the entire
2003-2004 school year. (T., Vol. 2, testimony of ®2say, page 150).

206. Dr. §#agag did, however, admit that @& had a long history of displaying extreme behaviors.
For instance, in April 2002, @b, had run out into the road and in front of a car. (T., Vol. 2,
testimony of @580#, page 146). Dr. @y attributed this extreme behavior to@B8.’s taking
Zolofl. Dr. @Regp stopped prescribing Zoloft to him as a result. (T., Vol. 2, testimony of
@09, page 151). Dr. @Bxag acknowledged that medications can make Sl aggressive, and
that changing medications over a period of several weeks can also negatively impact behavior.
(T., Vol. 2, testimony of @lsegh, page 152).

207. Dr. SBogg knew that, in March 2003 when Ms.&@. told her that B8 had been molested, @8
was also seeing Dr. @iy and Dr. @I&REy. She did not contact Dr. GodBy regarding what he
had learned from @@ She also did not talk to anyone at the School District about S s
behaviors. (T., Vol. 2, testimony of m, pages 144-145).

208. §0@. saw Dr. #8%¥p during Summer 2003. Ms. @ testified that Ml"s behavior during that
summer was “termible” and “petting worse and worse” because he had been ‘%ceing Dr.
(T., Vol. 4, testimony of Ms. &, page 210). Dr. s told Ms. $8 that SEE was rcliving the
alleged molestation during their sessions. (T., Vol. 4, testimony of, Ms. @, page 210). Ms. .
testified that @84 s behavior caused her to use a “hickory” on him to keep him in time-out. (T,
VYol. 4, testimony of Ms. @, page 210). Ms. @ stated that she used a “hickory stick” on TR as
a method of discipline both during Summer 2003 and prior to that. (T., Vol. 4, testimony of, Ms.
&, page 221).

209. Dr. $¥ge acknowledged that S&’s behaviors could be attributed to other causes, rather
than being symptoms of abuse or PTSD. Dr. lidEipe stated that children are oppositional “most
likely” because they want to escape a nonpreferred activity. (T., Vol. 5, testimony of E3iE0gy,
page 81). @M has a history of noncompliance as a means of escaping work. (Respondent’s
Exhibits 22, 38).

210. Dr. @Gy (cstified during this hearing. She expects to be compensated for her appearance at
this trial by Ms. @. (T., Vol. 5, testimony of $S@HgRp, page 49). She reviewed her testimony
with Ms. @.'s attorney prior to testifying. (T., Yol. 5, testimony of @@Sfgs, page 50). Dr.

has been in continual contact with Ms. 8°s atlorney since she began seeing S5 (T,

Vol. 5, teslimony of Sk88EEY, pages 51-52). She began seeing SWER. on May 22, 2003. (T., Vol.

3, (itEvIcry O, Gk, page 21). By the time Dr. EWETP> began seeing £, three or four

months had passed since the alleged molestation ocourred. (T., Vol. 5, testimony of

page 59).

¥
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211, D, m attempted to conduct a forensic interview of @iy In a forensic interview, it is
improper to ask a child leading questions or suggest things. Rather, it is for the purpose of
gaining information. There is a clear delineation between a forensic interview and a therapeutic
interview. (T., Vol. 5, testimony of @}i8#gs, pages 12-13). The goal of a forensic interview is
fo gain uncontaminated and true information about whether abuse has oecurred. (T., Vol. 5,
testimony of @igp, page 53). In order to competently perform a forensic interview, it is
important to obtain information about the incident from other souwrces, such as medical
evaluations, school reports, and interviews with other people who might have knowledge about
it. (T, Vol. 5, testimony of GEEXIaw, pages 53-54). Dr. EROREED did not speak to any of §E."s
teachers or paraprofessionals in coming to any conclusion regarding Ms. s allegations. (T,
Vol. 5, testimony of @ifddps page 55, 60). Dr. Q8@ has also never visited e (T,
Vol. 5, testimony of SAIEAER. page 60).

212, Also during a forensic interview, it is important that the examiner test different hypothesis
regarding the child’s statements and the allegations. In a therapeutic or clinical evaluation,
however, the examiner simply trusts what the child says, because the aim is to treat the child,
rather than to get the truth. (T., Vol. 5, testimony of @3&a®, pages 53-56).

213. The forensic interview with E3@. was unsuccessful and was insufficient for Dr. SRR to
determine what, if anything, had occurred. (T., Vol. 5, testimony of Ei@8¥D, page 22).

214. Dr. @00 videotaped one session with GK%. On July 8, 2003, Dr. m videotaped this
session with him and used a yearbook from EiERd@E®that Ms. @ had given her. (T., Vol. 5,
testimony of @i, page 25). By Dr. m'm admission, this interview was “not
forensically sound.” (T., Vol. 5, testimony of , page 26). Dr. @i@¥idge acknowledged
that appropriate and standard technigues of interviewing children suspected of having been
molested were unsuccessful with @@ (T., Vol. 5, testimony of SRR, pages 26-27).

215. In August 2003, Ms. @. gave Detective m this videotaped session between Dr.
@EFEe and €. from July 8, 2003, stating that @ had made a disclosure on the tape. (T.,
Vol. 3, testimony of GG, page 11). Dr. @RBEEE wiotc to Delective ERSEEAD. She said
she had a dlfﬁuult time communicating with @& and with understanding what he said. She
told Detective' WIECESE that she had made several attempts to interview S@#8., but they were
not successful. Dr. @SE@ also admitted to Detective MMESEAD that nothing on this videotape
could be used as evidence for any criminal matter, since @@, had not freely made any
disclosure; rather he had been fed snbstantial information. (T., Vol. 3, testimony of SEFEG6D,

page 11}

216. Detective @Bifiad viewed this videatape. On it, &ER. said he had to pee. Dr. {OESUgy then
asked him “Where did he pee,” referring to the alleged molestation. 8. gave inconsistent
answers to this question, at one point saying that whoever had allegedly molested him peed in a
mailbox. At another point on the videotape, @b looked at a picture of TN,
the man Ms. § maintains molested Wigk. ¥. looked at the picture and said he was a nice man.
(T., Vol. 3, testimony of SREINES, page 12; T5. GNEMgg, pages 88-89). Earlier, Ms. @. had
reiracted her (by her own admission, false) accusation against Mr. @aas because S said Mr.
Oy was “nice.” (T., Vol. 4, testimony of Ms. §, pages 69-70).
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217. Dr. @G acknowledges that she has based her belief that @R was abused on her
conversations with Ms. §. Ms. £ and Dr. @I spoke before Dr. S8R ever saw B
Durin ithat cnnversatmn Ms. @ told her thatG@EB. had been molested al RERERED by RS

.. Vol. 5, testlmun}ruim: pages 59-60).

218. On August or September 2003, Dr. @SIERgy called - MRGp@R Elementary School and
participated in a phone conference with Ms. Pepper, SREIGEEE’ s principal, and Bill McCollum, a
behavioral intervention specialist. Ms. @ told Ms. Pepper that she had signed a release for Dr.

to communicate with the School District. (Petitioner’s Exhibit 21, page 168A). This
release is in Dr. i@’ s possession and was never given to the School District. (T., Vol. 4,
testimony of Ms. ., page 191,

219. Dr. G statcd that & was very difficult to interview, and that he was “all over [her]
office and destructive” and would “break things.” Dr. XM felt 8. needed a psychiatrist
and recommended one. (Respondent’s Exhibit 48, page 695). Dr. @¥IRifigey was unable to offer
any recommendations to the School District on how to handle @@  Instead, she herself was
seeking such advice from the School District. (T., Vol. 1, testimony of Bailey, page 92). Dr.
gy believed from this conversation that (DERREEE was “really pulting forth an effort and
trying to organize a team approach about working with &8 (T., Vol. 5, testimony of

RIIEBE page 35).

220. Dr. @BAREF had not talked to anyone within the School District re; rdinE @R 's educational
program or the services he was receiving. (T., Vol. 5, testimony of h pages 84-85). She
also did not talk to any of #88's teachers or paraprofessionals about Ms. @’s allegations. (T.,
Vol. 5, testimony of iDEfgp, page 60). She had no knowledge that @ was escorted
everywhere around the school, including the bathroom. (T., Vol. 5, testimony of ¢éERiEggp, page
61). Dr. 43sii@y had also failed to review any of §lER."s education records from before August
2003. She was unfamiliar with the kinds of inappropriate behavior that §8. had exhibited prior
to August 2003. (T., Vol. 5, testimony of M0BdM pages 61-62). Dr. £y acknowledged
that it is important to' know a child’s behavioral history before determiining whether current
behaviors can be interpreted as symptoms of abuse. (T., Vol. 5, testimony of CRGIZgp, page 80).

221. Dr. @hiEilyp also did not know that & has difficulty with the concept of time, and that he
often retells events that occurred long ago as though they happened very recently. Dr. j
acknowledged that this would have been important knowledge for her to have when interviewing -
& (T., Vol. 5, testimony of &Wieiige pages 65-66). Dr. had also never visited &g
in his home or observed him there. (T., Vol. 5, testimony of , page 68).

222. Dr. (B was unaware of some of the varying allegations that Ms. 8.- has made regarding
the alleged molestation. Dr. @R did not know that, at one point, Ms. @. had alleged that a

student had molested Sk (T., Vol. 5, t-:stimuny of m pages 70-71). Dr. m
5 I

also unaware that the janitor that 8@ called a “mean man” on March 24, 2004 wa

Dr. @&iiipo was under the impression that this was # (T.,

Vol. 5, tmtlmuny of G, page 71).
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223, Dr. GiE@gy was aware that & had been questioned by several other people, including Ms.
& and Wis. 8, about the alleged molestation before he came to see her. (T., Vol. 5, testimony of
Ekage, page 68-69). Dr.-EERIRg stated that repeated questions asked by an authority figure,
st parent, can lead to false statements from a child, as children are suggﬂsuhlm s, l.
admitted that she had questioned SE@S. regarding the alleged molestation, prior to sqpdings

see Dr. @EBARY. (T., Vol. 4, lestimony of Ms. &, page 161). Ms,dB also admitted that 8
grandmother had likewise questioned him. (T, Vol. 4, testimony of Ms. §, page 162).

224, Further, asking leading questions to a child can also taint any responses given by a child.
Asking these leading questions leads to suggestibility, where a child may effectively be coerced
into making false statements. (T., Vol. 5, testimony of . pages 71-73). The negative
effects of these improper questioning techniques are magnified when there is a length of time
between the alleged event and the questioning. (T., Vol. 5, testimony of GREGHS, page 74).

225. Dr. @IDEAgp testified that Ms. @ had asked her if she thought it would be better for i, to
remain at home. Dr. @fH@Rp stated that she thought it would important for S, to remain in
school, so he could feel safe in that environment. Dr. @idie bad no reason lo believe that

LGEHT0M was an unsafe environment for @ (1., Vol. 5, testimony of EINEIEg, pages 85-86).

226. Ms. @® testified that she has provided private services for i@  She said that a teacher’s
assistant works with B for three hours per week. (T., Vol. 4, testimony of Ms. 8., page 133).
This teacher’s assistant had scen @4 for a total of appmxlmatcly six hours at the time of this
hearing, or for the two wecks just prior to the hearing. (T., Vol. 4, testimony of Ms. ., page
183). §88& . had heen out of school for 10 weeks at the time of this hearing.

227. Ms. &. did not know which IEP goals that this teacher’s assistant had addressed with &, in
her six hours with him. She did not know if the teacher™s assistant had taken any data regarding
any aspect of her time with @M (T., Vol. 4, testimony of Ms. B, page 182-183). Ms @.
offered no information regarding any professional or qualifications or experience that this

teacher’s assistant possessed in teaching children, disabled children, or children with Down’s
Syndrome. (Record). :

228. On Fehruar;r 25, 2004, @ filed a request for due process hearing. (Petitioner’s Exhibit 1).
In his hearing request, SR sought solely to dispute the School District’s decision nol to provide
homebound instruction in Spring 2004 when Ms. i prevented S from attending school. -
(Petitioner’s Exhibit 1, page 5).

II1. Conclosions of Law

1. The pertinent laws and regulations governing this matter include the Individuals with Disabilities
Education Act (IDEA) (20 US.C. § 1400 et seq)., 34 CFR. § 300 ef seq., the Family
Educational Rights Privacy Act (FERPA) (20 US.C. § 1232g), O.C.G.A. § 20-2-152, and Ga.

Regs. at Chapter 160-4-7 et seqg. (DOE Rules). Other statutes and rules that may apply
incl bd to, the Americans with Disabilities Act (42 US.C. §
the Rehabilitation Act (29 U.5.C. § 700 et seq)., the Georgia Quality Basic Education Act
(O0.C.G.A. § 20-2-130 ef seq)., and the compulsory attendance provisions of O.C.G.A. § 20-2-

38



690 et seq. Appeals before this Tribunal are de novo proceedings, and the standard of proof is
the preponderance of the evidence. See OSAH Rule 616-1-2-21.

Claims brought under IDEA are subject to a two-year statute of limitations. Mandy 5. v. Fulion
County Sch. Dist., 205 F. Supp. 2d 1358 (N.D. Ga. 2000), aff'd without epinion, 273 F.3d 1114
(11" Cir. 2001). Claims under IDEA begin to accrue “when the parents know or have reason to
know of the injury or event that is the basis for the claim . . . The cause of action accrues when
the plaintiff learns (or should have leamed) of the injury, whether or not they know that the
injury is actionable.” Mandy 5., 205 F. Supp. 2d at 1365.

As T filed his hearing request on February 25, 2004, any and all claims related to any events
occurring before February 25, 2002 would be barred by the applicable statute of limitations.
., however, has elected through his due process hearing request to restrict this proceeding to
only one issue: whether the School District’s recommendation in Spring 2004 that @R, actually
attcnd school, as outlined in the IEP agreed upon by both the School District and Ms. @&, rather
than receive homebound instruction, afforded SRR a free appropriate public education. K.
does not waive any claims that he may have related to events occurring between February 25,
2002 and Spring 2004. However, he did not in his hearing request.choose to challenge the
appropriateness of any School District action until his request for homebound services in Spring
2004. As such,-this Court will restrict itself solely to considering the appropriateness of his
request for homebound services and the School District’s response.

. B makes raiscs several issues that are not available for determination by this Court, due to

8W.’s decision to voluntarily restrict the scope of this proceeding, Even if these were issues
properly available for decision by this Court, however, ¥l cannot prevail. The Court
addresses each issue in turn.

. The Individuals with Disabilities in Education Act (IDEA), 20 U.S.C. § 1400 ef seq., requires

that the District provide a free appropriate public education to children with disabilities. 20
U.S.C. § 1412(a)(1). The United States Supreme Court in Hendrick Hudson Central School
District v. Rowley, 438 U.S. 176, 102 S. Ct. 3034 (1982), considered the meaning of the IDEAs
requirement of a free appropriate public education and held that an appropriate education is one
which is provided pursuant to an IEP that has been developed in compliance with the procedural
requirements of IDEA, is designed to meet the student’s specific needs, and is calculated to
enable the student to receive educational benefit.

In determining whether an [EP provides an opportunity for a student to receive educational
benefit, the Supreme Court in Rowley specifically held that the Act does not require that the
cducation services provided to the disabled student “be sufficient to maximize each child’s
potential™ [fd. at 198. The Court further stated that “to require . . . the furnishing of every
special service necessary to maximize each handicapped child’s potential is, we think, further
than Congress intended to go.” Id at 199. The Court held that the IDEA requires a school
district to provide a “basic floor of opportunity” for the disabled child. Jd. at 201.

The Eleventh Circuit Court of Appeals in J.S.K v. Hendry County Sch. Bd., 941 F.2d 1563 (11"
Cir. 1991), addressed the issue of the level of educational benefit required under EAHCA (now
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IDEA).  Following Rowley, the Eleventh Circuit held: [W]hen measuring whether a
handicapped child has received educational benefits from an IEP and related instructions and
services, courts must only determine whether the child has received the basic floor of
opportunity. Todd D. v. Andrews, 933 F.2d 1576, 1580 (11™ Cir. 1991). This opportunity
- provides significant value to the handicapped child whe, before EAHCA might otherwise have
been excluded from any educational opportunity. The IEP and the TEP’s educational outcome
need not maximize the child’s education. Id.; Doe v. Alabama State Dep 't of Educ., 915 F.2d at
665. If the educational benefits are adequate based on swrrounding and supporting facts,
EAHCA requirements have been satisfied. While a trifle might not represent “adequate”
benelits, see, eg, Doe. V. Alabama State Dep't of Educ., 915 F2d at 655, maximum
improvement is never required. Adequacy must be determined on a case-by-case basis in the
light of the child’s individual needs. Jd. at 1572-73 (emphasis added). The Eleventh Circuit also
noted that in determining whether an IEP provided adequate educational benefit, courts must pay
great deference (o the educators who develop the 1EP. fd. at £573. The J.5.K. decision continues
to be the standard in the Eleventh Circuit for determining the educational benefit required under
IDEA. See, e.g., Devine v. Indian River County School Board, 249 F.2d 1289 (| 1" Cir. 2001,

8. The procedural prong of the FAPE analysis under Rowley assesses whéther a school district has
complied with procedures set forth in the IDEA in creating an IEP. In determining whether a
procedural defect has deprived a student of FAPE, a court must consider not merely the defect
per se but whether the procedural violation caused demonstratable harm. Harm occurs if the
violation denies parents the opportunity to participate effectively in the IEP process. Doe v.
Alabama State Dept. of Education, 915 F.2d 651 (11th Cir. 1990).

9. @M. has alleged that he did not receive all the records from the School District to which he was
entitled. #8& contends that he relied on the School District’s parental rights brochure, stating
that parents have the right to “examine all records” related to their children.'? The School
District argues that this refers to education records. 48. maintains that this refers to any record
regarding the child whatsoever, including those that are plainly not education records. iR
argues that, because this parental rights notice did not explicitly refer to “education records,” that
all records of any sort must be made available to the parent upon request. @BEl.’s argument
cannot be sustained. -

10. As an initial matter, IDEA requires that school districts present parents with writlen notices
regarding their parental rights in “langvage understandable to the general public.” 34 C.FR. §
300.503(c); 34 CF.R. § 300.504(c). Would @ ’s reasoning to be adopted, school districts
would be forced to include in their parental rights notices arcane and legalistic definitions of
“records” and “education records.” Even the meaning of the seemingly clear phrase “education
record” is a matter of very real dispute and is still open for interpretation, ¢ven among attorneys.
By @l ’s reasoning, school district would need to provide intricate, legalistic and often difficult
to understand parental rights materials. No doubt, were a school district to adopt dR.’s
reasoning and burden a parental rights notice with such complicated verbiage, that same school
district would come under attack for failing to provide this notice in “understandable language.”
This is an absurd outcome that cannot be supported in law or in fact.

" It is undisputed that Ms. @ reccived this parental rights brochure at all appropriate times.
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1l. Moreover, &8.’s argument that “records™ includes af! records, taken to its inevitable
conclusion, leads to yet another illogical result. @M. arpues that because there is no limiting
language surrounding the term “records,” that the School District’s parental rights brochure must
mean all records of any sort. But, just as there is no explicit language limiting this to education
records, there is similarly no explicit language limiting this to records in the School District’s
possession. By the logic of @M ’'s own argument, the School District must be responsible for
providing access to all records regarding children, whether or not the School District actually
possesses them, because the parental rights notice does not specifically limit the definition of
“records” to “records within the School District’s posscssion.” Again, S8 "s arpument leads (o
an illogical and unsustainable result. The Court accordingly rejects it and finds that the School
District provided @888 and his parent with appropriate access to his education records, as
required by federal law, state law, and the School District’s own policies and procedures.”

12, &@%8: has also alleged that his parent was not given the opportunity to fully participate in the
development of the [EP al issue in this matter because draft goals and objectives and a draft
behavior intervention plan (BIP) were prepared at “premeetings” of District staff. HEb.'s
argument is entirely unsupported by law.

13. The Sixth Circuit Court of Appeals has recently addressed this issue in N.L. by Ms. C. v. Knox
County Schools, 315 F.3d 688 (6th Cir. 2003). The court found no basis to the parent’s
allegation that a meeting of a school-appointed evaluation team held before an 1EP tcam meeting
violated the procedural requirements of IDEA. The court noted that the parent was an active
participant in the IEP meeting and not only registered her disagreement With the TEP team’s
conclusion but also requested alternative to the reports. The court held that when a parent fully
participates in an [EP meeting and is an active participant in the final determination of the child’s
eligibility, there is no substantive harm caused when the school-appointed experts and school
officials confer ex parte so as to coordinate the drafting of an assessment report. In fact, the
court stated that it is far from clear that such meetings constitute even ttclmlcal violations of
IDEA procedures. Id., at 694.

14. In reaching its decision in N.L., the Sixth Circuit cited its prior decision in Burilovich v. Board of
Educ., 208 F.3d 560 (6th Clr 2000}, in which it addressed the procedural issues raised by
meetings held outside the presence of the parent in the context of an alteration of an existing IEP.
The court there held: Plaintiffs have not indicated how they were prevented from participating in
the development of the TEP. The parents attended a December 1996 IEPC [Individualized
Educational Program Conference], strongly expressed their views at the March 1996 [EPC, had

" SE also argues that the School District improperly obtained D, “ s records refated to BB As an initial matter,
Ms. @, herself produced her copy of his records to the School District in response to a valid and enforceable subpoena, S
cannot credibly claim that the School District improperly obtained the very same documents that his parent surrendered to it
Second, §& contends that, becanse Ms. f& did not sign a release allowing Dr. @gg 10 communicate those documents that
were in his possession and control, that the Sehool District acted improperly in receiving them. Again, this argument cannol
be taken seriously. As the holder of the documents, it was D, M@y’ s responsibility to ensure that he handled and
distributed them properly. If Ms. . is upset that the Dr. wrs!ensed these documents to the School District, her
objection is appropriately directed towards Dr. ES#Glg, ruther than the School District. Finally, 88 contends that the
School District improperly engaged in prebearing “discovery” by receiving these documents prior to the hearing. Onee
again, this argument is nol plausible. Discovery is a compulsory progess, in which a party is required to produce information
to another party,
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15.

16,

17,

18.

the opportunity to participate in the May 1996 [EPC, and also expressed their views through
leticrs and telephone conversations with district staff.  Furthermore, plaintiffs have cited no
support for their implicit asseriion that schools may never discuss a child's {EP, goals,
objectives, or educational methodology out of the presence of the parents. For these reasons,
plaintiffs have failed to demonstrate that they were denied participation in the IEPC process. 208
F.3d at 568 (emphasis added).

Just as the parents in N.L. and Burilovich, Ms. @ attended each and every IEP meeting, was
represented by counsel or by advocates at several of them, aclively participated, requested
alteration to the drafted goals and objectives, and strongly voiced her disagreement. On multiple
occasions, the School District even elected to accede to Ms. @.’s particular demands for
placement, despite their own disagreement. On this occasion, it is fair to say that, not only did
Ms. B have the opportunity to participate in the IEP, her request regarding placement was
followed. Therefore, Ms. §8.”s opportunity to fully participate in the IEP process was not denied,
and no procedural violation occcurred.

&R, further argues that, because he sometimes did not achieve the criteria for mastery listed in
his goals and objectives, that he did not make adequate progress and therefore did not receive a
FAPE. This argument is contrary to the law. It is well settled that the IDEA does not require
that a school district guarantee “to produce any particular outcome.” Rowley, 458 U.S. at 192
(internal quotations omitted). In fact, IDEA’s implementing federal regulations specifically
provide that a school district shall not “be held accountable if a child does not achieve the growth
projected in the annual goals and benchmarks or objectives.” 34 C.F.R. § 300.150(b).

Accordingly, courts have consistently held that mastery of goals and objectives is not required to
provide a FAPE. Rather, progress alone, even when that progress falls short of the mastery
levels contained in an IEP, constitutes “adequate progress” and the provision of a FAPE m
accordance with IDEA. See, e.g., CJN., 323 F.3d at 638 (“specific results are not required” by
IDEA); O'Toole v. Olathe Dist. Schools Unified Sch. Dist., 144 F.3d 692, 707 (ID“' Cir. 1998)
(progress short of mastery on goals and objectives was evidence of adequate educational
progress);, Slama v. Independent Sch. Disi. No. 2580, 259 F. Supp.2d 880, 883 (D. C. Minn.
2003) (IDEA does not require specific results); MeGovern v. Howard County Public Schools,
2001 U.S. Dist. LEXIS 13910, * 45 (U.S. Md. 2001) (student who had only mastered math goals
and no others made “meaningful educational progress™); Mandy 5., 205 F. Supp. 2d at 1366
(*guaranteed outcome™ standard is inapplicable to IDEAY}; Cavanaugh v. Grasmick, 75 F. Supp.
2d 446, 475-476 (D. C. Md. 1999) (even though child had not mastered a single goal or
objective, he had made adequate progress).

By arguing that his lack of mastery of his goals and objeclives constitutes a denial of FAPE,
@k is advocating the exact “guaranteed outcome™ standard specifically disavowed by IDEA,
its implementing regulations, and well-settled case law. &3 has made progress on the specific
goals and objectives contained in his IEP's. These same [EPs allowed him to receive adequate
educational benefit, as evidenced by this progress. The School District has, therefore, provided
@8 2 FAPE in accordance with IDEA, and BB has failed to show otherwise.
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19,

20.

21.

22,

23,

In essence, only onc question lies at the heart of this case: did @88 require homebound
instruction, beginning in Spring 2004, in order to receive FAPE? The answer, based on all the
evidence, is that he did not, and that the 1EP offered by the School District (and agreed to by his
parent} afforded him FAPE.

@ was clearly making good progress on his goals and objectives, By January 2004, he had
mastered or partially mastered each and every goal and objective in his IEP. That he had not
fully mastered these goals by January 2004 (before the expiration date of the IEP), or that his
mastery levels on some goals was slightly lower in January 2004 than in November 2003, is
inapposite. As noted, @&@». was out of school for two full weeks for winter break. He had
attended only eight-and-one-half days afler this winter break before Ms. @. prohibited him from
refuming to school. It is to be expected that all children, away from the structure and demands of
school for a two-wecek vacation, would require some time (o readjust to the demands of a school
environment.

In fact, @@ had specifically shown the need for a short period of time to readjust to a school
environment after winter breaks. Ms. B. did not allow EE& this opportunity for readjustment,
an opportunity that any child would need. Mereover, S8, apparently. retumed o school from
this vacation, having spent two weeks exclusively with his family, under the belief that he did
not have to follow the instructions of his teachers because they were going to jail. This Court
will not speculate on where, how, or from whom these beliefs may have been formed.
Nevertheless, @l clearly required some adjustment period at school that his parent denied him
by her decision to prevent his school attendance., "

Not only does it appear that BB, did not require homebound instruction, the School District had
no reliable information on which to allocate such instruction to him. Georgia DOE rules make
clear that the provision of homebound services should be based on receipt by the local school
system of a completed medical referral form signed by a physician, as defined in state law and
licensed by the appropriate state agency or board, stating that it is anticipated the student who is
able to participate in educational instruction will be absent a minimum of 10 consecutive school
days or that the student has a chronic health condition causing him or her to be absent for
intermittent periods of time, i.e., of greater than, equal to, or less than 10 days on each occasion
during the schdol year. Georgia DOE Rule 160-4-2-.31(2)(2)(1).

@8 presented only one reason to the School District in support of his demand for homebound
instruction: behavioral issues due to medication management. As such, this is the only reason
the School District could legitimately consider. Any post-hoc rationalizations presented by
%8s attorneys at subsequent [EP meetings or during this trial cannot forin the basis for this
School District’s (or any school district’s) decision to grant or deny homebound services. By
definition, attorneys are not medical professionals, and they do not have the medical expertise
necessary to justify a request for homebound services. Thus, the attomey’s rationalizations that
were presented at the February 20, 2004 IEP meeting, because they were beyond the scope of
anything provided by any actual ireatment professional, could not form the basis for the
provision of homebound services. And, while Dr. W@ may have expanded his rationale for
requesting homebound services during this hearing, beyond what he actually put in his letter, he
never presented these reasons to the School District (and apparently never attempted to do so) at
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24.

25.

26,

27.

28.

the time. Obviously, the School District could not consider this information that he did not
provide. '

Moreover, this Courl finds it unlikely that Dr. @easas’s letter requesting homebound instruction
was somehow unrepresentative of his actual opinions, despite his testimony. 1t is beyond dispute
that he wrote this letter at the request of #¥8».’s parent. It is further beyond dispute that her
attomey actually provided materials to Dr. QBEDRE® 1o assist him in writing this letter, and later
reviewed and approved this letter before providing it to the School District. Ms. . had every
opportunity, in Spring 2004, to fully present her request for homebound instruction, to list all the
reasons he requested it, and to provide all the necessary information.  Apparently, both Ms. §.
and her atlorney agreed that Dr. @mee’s letier fully captured the entire rationale behind their
request for homebound instruction. Any post-hoc rationalizations presented now are
unpersuasive.

As established, the sole rcason presented to the School District for #EA’s request for
homebound instruction was due to possible behavioral changes due to medication management.
In this instance, this reason was insufficient to justify the request. School districts routinely
serve students undergoing medication changes and are well equipped to address and respond to
any associated behavioral changes. Sl s leachers, in particular, were well equipped to address
any and all such issues with @@ They could have continued to serve him appropriately in a
school setting, had Ms. . not prevented his school attendance.

Further, the School District made every reasonable effort to accommodate Ms. &.’s concerns.
Ms. @ objected to School District employees questioning Petitioner regarding the alleged
molestation. It does not appear, however, that any such questioning by a School District
employee ever took place. At the most recent IEP meeting, each and every participant assured
Ms. @ that they had not questioned S and that no one else had, either. Meanwhile, it is
undisputed that J#8 faced repeated questioning regarding the alleged incident by his parent,
grandparent, and the many outside professionals seeing him,

Ms. & forther objected to Sl remaining at @SBRI, citing a fear for his safety there. The
School District then allowed Ms. @ to visit another school that S8, could attend. Ms. . did
visit this schodl and, via an email that lavished praise on the teacher with whom she had spoken,
requested that B, begin attending &ga® Elementary School immediately. Less than twenty
minutes later, and after seeking the advice of her attorney, Ms. @ retracted her request and
continued to prevent . from attending any school. Ms.& did not speak to any treatment
professional to discover what medical, emotional, psychological, or educational impact her
decision to send SR, 10 &5 might have. Given this, Ms. & change of course appears to
have been an effort to enhance a litigation position, rather than an effort to address 8BS
educational needs. -

Indeed, there is no evidence whatsoever that &l could not have returned to school (whether
that school be EHEEPER or another school in the School District) long before the start of this
hearing. By Ms. s own admission, 88 is bored at home and wants to return to school. In
the ten weeks he had been absent by the time of this hearing, Ms. @ had provide only six hours
of instruction, provided by a “teacher’s assistant™ of unknown qualifications or expertise. Even
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Dr. @Bmmes, who wrote the letter requesting “temporary in-home schooling” for R,
acknowledged that @380 may very well have been able to attend school at the time of this
hearing, if not earlier. In short, the School District has been prepared to adequately address each
and every one of Ms. @’s concemns and appropriately educate #i@. in a school setting. There
has been no showing that any homebound services were required to provide il FAPE.

29. Even if [, had shown that the School District denied him a FAPE by requiring that he attend
school, in order to obtain reimbursement for private services at public expense, 3R bears the
burden of proving that the private services he elected to obtain, albeit only six hours of them,
were appropriate.  1412(a)(10)(C); 34 C.F.R. § 300.403(c); School Committee of the Town of
Burlington v. Dep't of Educ. of the Commonwealth of Mass., 471 U.5. 359, 105 5. Ct. 1996
(1985). @B has failed to make such a showing.

30. As an initial matter, homebound instruction represents a far more restrictive environment that the
appropriate placements that the School District has provided and proposed for Slll. While he is
prevented from attending school by his parent, $8®. has no opportunity at all for any interactions
or learning experiences with any peers. The School District, meanwhile, has successfully
implemented TEP's that allow @ to receive instruction with nondisabled peers.

31. IDEA expresses a strong preference for “mainstreaming”™ and requires that children be educated
in the least restrictive environment, with nondisabled peers to the maximum extent possible. 20
U.S.C. § 1412(a)(d); 34 C.F.R. § 300.550(b); see also, e.g., Rowley, 458 U.S. at 194, It is clear
that homebound instruction is not the least restrictive environment for W88  Indeed, it denies
him the very imporlant opporiunity for an education with any peers at all, nondisabled or
otherwise. It is particularly critical for S. to be educated with other students, as he has strong
imitative skills that render other children appropriate role models for him.

-32. Moreover, Wl has failed to show how his unilaterally obtained private services meet his
educational needs. (. failed to show that the teacher’s assistant who has worked with him for
a total of just six hours is providing appropriate services. Ms. . did not know IEP goals that
this teacher’s assistant had addressed with S3R. in her six hours with him. She did not know if
the teacher’s agsistant had taken any data regarding any aspect of her time with &8 (Ms. 8
offered no information regarding any professional qualifications or experience that this teacher’s
assistant possessed in teaching children, disabled children, or children with Down’s Syndrome.
Based on this lack of information, this Court cannol find (hat 988 has proven the
appropriateness of these services.

33. This Court is sympathetic to Ms.g8.’s concerns regarding &lB., given her belief that @b was
molested.”  That belief, however, cannot justify withholding @8 from the appropriate
education that has continually been availablé to him from the School District. Even W@R.’s own
treatment professional concede that there s no cvidence that @E®. cannot currently be in school,
and there is likewise no evidence that @¢RgEM Elementary School is an unsafe environment for

———

" This Court cannot determine whether @M. was molested atm given both the conflicting and evolving nature of
Ms. @ s allegations, the admitted lack of any forensically sound interviews of @R himself, and the lack of any other legally
sufficient evidence to conclude such an incident occurred. Further, this question is both beyond the scope of this proceeding
and the scope of this Count™s authority,
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him. The School District has shown a willingness to hear Ms. #.’s concerns and address them
properly, including allowing . to attend another school, an option that Ms. & appeared to
want until advised not by a treatment professional but by her attorney. The School District has
offered and continues to offer @R, FAPE, in a school setting. It is Ms. 8.°s decision whether
she will allow T8 the opportunily to access it by attending school.

34. Because the School District has offered €8#8. FAPE, this Court finds in favor of the School

District on all issues for resolution. Accordingly, all requests for relief by Petitioner are hereby
DENIED,

IV. Decision

The placement provided to @@. by the School District was appropriate and provided him FAPE
in the least restrictive environment in accordance with IDEA. The private services unilaterally

obtained by Sl#E. have not been shown to be either necessary or appropriate.  Accordingly,
. s requested relicf is DENIED.,

SO ORDERED, this 30™ day of June 2004.
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