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ilia,

Petitioner,

)
)
)
)
)
)
)
)
)
)
)

Case No: .
OSAH-DOE-SE-0414853-09-JRA/W JBv.

BEN WLL COUNTY
SCHOOL SYSTEM,

Respondent.

FINAL DECISION

I. Introduction and Procedural IDstory

Petitioner \8 was a tenth gradestudentin the . _ SchoolSystem(BHSS)duringthe

2001-2002 school year. GIiI.'s grandmother, as his legal guardian, requested that 8. be

evaluated for eligibility for special education and related services under the Individuals with

DisabilitiesEducationAct, 20 U.S.C. § § 1401et seq. (IDEA). After BHSS had an evaluation

performed on_ and convened a Special Education Placement committee which detennined

that" was not eligible to receive services under IDEA, .'s grandmother requested an
, .

independent evaluation be done of _ BHSS refused this request and then initiated this

present hearing to be given an opportunityto demonstrate that its evaluationwas appropriateso

that an independentevaluation, if desired by the grandmother,~shouldbe at the grandmother's,

not the BHSS's. expense.
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A hearing was held on this case on April 21, 2004 in Fitzgerald, Georgia. ... was present for

the hearing.""s grandmotherserved as his representative:BHSS was representedby John T.

Croley,Attorneyat Law.

In early May, 2004, the undersignedassumedresponsibility for issuing a decision on this matter

based on the transcript and the exhibits. 1 On May 18, 2004, the undersigned issued an order

infonning the parties of the change in Administrative Law Judges and reopening the record in

this case until June 2, 2004 to allow.the parties to supplement the oral closing arguments they

made at the hearing by written closing arguments as well as proposed findings of fact and/or

conclusionsof law.

Pursuant to the May 18,2004, Order, Mr. Croley submitteda letter brief on behalf ofBHSS. The

grandmotheronly submitted a packet of documents. Because the grandmother is not a lawyer,

the undersigned accepted this submission as a Motion to Submit New Evidence. Most of the

documents relate to disciplinary write-ups which" received while in school. Puring the

hearing, the BHSS did not really dispute the fact that" has had multiple such incidents,thus

this evidence'is cumulative in nature. Tbe Motion to Submit New BVidenceis denied on this

ground. Even if they bad not been cumulative, the exhibits would have to be excluded absent a

"good cause" showingby the grandmotheras to why they were.not produced at trial.

'. ..

I Judge Jessie Altman, who conducted the bearing, has left the employnieot of the Office of State Administrative
Hearings. . ...
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ll. FINDINGSOF FAct

1.

In Marchof 2004,... wasa tenthgradestudentat'the ~"' ~ which is the

AlternativeSchool at the BHSS. On March 11,2004,"" allegedly disobeyeda teacher, threw

chewinggum, and used profanity.On the followingday, "'s grandmotherwas notifiedby the

BHSS that her grandson was being suspended trom school due to the above-described

misbehaviorpending the conveningof a disciplinary tribunal. (Testimonyof Howard Duvall,T.

23)

2.

On March 15, 2004, the grandmothertelephonedthe offices of HowardDuvall, the Principalof

~ and requested that8» be evaluated for possible special educationservices.

Mr. Duvall called the grandmotherback the next day and set up an appointmentfor her to appear

at the Board of Education office on March 17,2004, to begin the evaluationprocess.As a result

of the grandmother's request,_ was tested by the school psychologist, Gina Wiggins, on

March 18,2004. (Testimonyof Duvall,T. 23-25)

3.

On March 19, 2004, a Special Education Placement commitfee meeting was held to decide

whether~ was eligible to receive special_educationservices. Present at the meetingwere two

teachers at the ~r'" r,(J ~ ...""~Principal Howard Duvall, Special
-. ..

EducationDirector Wanda Kimbrell,Gina Wiggins,and the grandmother.At the meetingthe test

results ftom the testing perfonned the previous day by Ms.:Wiggins were evaluated as well as
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"'s entire school record. It was the conclusion of everyone on the committee, except for the

grandmother,that_ did not qualify for special education"services because he did not exhibit

any of the characteristicsfor Emotionaland Behavioral Disorders (EBD) which are listedbelow

in Conclusionof Law Two. It was the opinion of the cotpmittee that. while'" has had many

behaviorproblems at school, he behaveswell most of the time in the classroomand seemsto be

able to control his actions when he so desires. The guardian objected to this finding and

requested that_ be provided an independent evaluation at the expense of BHSS. When this

request was denied, a hearing was initiated by the BHSS to establish that their evaluation was

appropriate.(Testimonyof Duvall, T. 28-30)

4.

A disciplinary tribunal hearing was held on March 22, 2004. As a result of this hearing, the

Petitionerwas expelledfrom the fJ. i~ (Testimonyof Duvall, T. 29)

s.

Gina Wiggins has been the school psychologist for BHSS since 1997. She holds a Bachelorof

Scienc~Degrk in Special Education from Valdosta State, a Master's Degree in working with

emotionally disturbed students, and a Specialist Degree in School Psychology. As part of her

duties as school psychologist for BHSS, Ms. Wiggin's tests students to help the Special

EducationPlacement Committees at BHSS decide if particular students are qualified for special

education services. Ms. Wiggins had previoUsly tested ~ in 1999 and early 2000 at the

request of the grandmotherwho was concerned ttuit he niigfit have a learning disabilitybecause

he was not doing well in school. During this testing,~ received a broad cognitive score on
.
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the Woodcock-Johnsonof 86, which is within the very low average range. It was the decisionof

the Placement Committee that_ did not qualify at that time for special education services.

(Testimonyof Gina Wiggins,T. 57-61,ExhibitR-3)

6.

Ms. Wiggins tested_ again on March 19,2004. In contrast to the earlier testing which had

focused exclusively on possible learningdisorders, the 2004 testing was designed to determine

eligibility for any form of special education needs including both learning and behavioral

disorders. ~ was not, however, tested for visual or hearing impairmentsbecause he had

previouslypassed tests in these areas. (Testimonyof Wiggins,T. 61-63)

7.

In the 2004 testing, Ms. Wiggins administered to _ the third edition of the Woodstock-

Johnson (WJ Ill) to test his cognitive abilities. In addition,Ms. Wiggins had his two teachersat

the 8IiDI-- - .. and his grandmotherfill out behavior assessment checklists. ~ also

filled out a behavior assessmenton himself. The assessmentchecklists were part of a Behavior

Assessment fdr Children testing program used to provide diagnoses for a variety of emotional

and behavioraldisordersin children.(Testimonyof Wiggins,T. 63-64, Exhibit R-4).

8.

In:the 2004 testing _.'s overall intellectual ability, as measured on the WJ m, was in the

average range. He scored in the average range in' thinking ability, phonemic awareness and

cognitive efficiency.He scored in the low range in verbal $ility and ability to apply academic.. .

- ...::
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skills. He scored low average in broad reading skills, but was in the high average range in

working memory.(Exhibit R-4)

9.

On the behavior checklists, while the grandmother reported behavior problems in all areas, the

teachers reported only conduct and externalizingproblems._ did not indicate that he thought

he had any significantemotional indicators.(Exhibit R-4)

10.

The Petitioner did not present any evidence as to any specific deficiency in the evaluation

testing given to'" in 2004. The grandmothertestified that she feels he needs specialeducation

services because of his long history of behavioral problems at school. (Testimony of

grandmother,T. 69-72)

m. CONCLUSIONSOF LAW

1.,
The pertinent laws and regulationsgoverningthis matter includethe Individualswith Disabilities

Education Act ("IDEA"), 20 U.S.C. § 1400, et seq.; 34 C.F.R. § 300 et seq. and Ga. CompoR. &

Regs. at Chapter 160-4-7(DOE Rules). It is required that atree and appropriate education

(FAPE) be provided to any student who is identified as having a disability, as defined by 20

U.S.c. § 1412(1)and 34 C.F.R. § 300.4, in the least restrictiveenvironment.
'. ..

.
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2.

Under DOE Rule 160-4-7-.02,a student is considered to hBvea disability under IDEA if the

student meets the eligibility criteria in one or more listed disability areas. The pertinent disability

area in the present case is that of EBD. The criteria for ~is disability is found in AppendixD of

DOE Rule 160-4-7-02 . In this Appendix, an EBD is defined as an emotional disability

characterizedby the following:

"(i) An inability to build or maintainsatisfactory interpersonalrelationshipswith peers
and/or teachers....

(ii) An inability to learnwhichcannot be adequatelyexplainedby intellectual,sensory,
or other health factors.

(iii) Consistentor chronic inappropriatetype of behavioror feelingsundernormal
conditions.

(iv) Displayedpervasive moodof unhappiness or depression.

(v) Displayedtendency to developphysical symptoms,pains or unreasonable fears
associatedwith personal or schoolproblems."

"A studentwith EBD is a studentwho exhibitsone or more of the above emotionallybased

characteristicsof sufficientduration,ftequency and intensity that it/they interfere(s)significantly
\

with educationalperfonnance." This appendixsection further states that "classroombehavior

problems and social problems ...do not automaticallyfulfill the requirementsof eligibilityfor

placement. "

3.
<00. ....

The procedures for having a child evaluated for eligibility under IDEA are set out in DOE Rule

160-4-7-.07.It is required that the child be given a thorough';.psychoeducationalassessmentby a-..:"
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qualified psychological examiner. The qualificationsof the examiner are set forth in DOE Rule

160-4-7-.07(1) (c)l. The evaluation procedures are set forth in DOE Rule 160-4-7-.07(3).

4.

Under DOE Rul~ 160-4-7-.03(2),it is provided that a parent or guardian has a right to an

independentevaluation at public expense if the parent or guar4ian disagrees with the evaluation

obtained by the local school system. However the local school system, under said rule, may

initiate a hearing to demonstrate that its evaluation was appropriate. If the school system's

evaluation was appropriate, the parent or guardian still has the right to an independent

educationalevaluation,but not at the expenseof the local board.

s.

It is the opinion of the undersigned that the BlISS has met its bmden of demonstrating that its

evaluation of the .. was appropriate. The BlISS's school psychologist, Gina Wiggins,

possesses the required qualifications to be a ""QualifiedPsychological Examiner" under DOE

Rule 160-4-7-.07(1) (c) 1. In its.testing of" the BlISS followed all the requiredprocedures

outlined in DOE Rule 160-4-7-.07(3). Also in the opinion of the undersigned the facts in the

record support the finding of the Placement Committee that based on this evaluation and other

data in ~'s school record, that.. did not have an EBD...which would qualify him to receive

special educationservices.

'. ..
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IV. DECISION

It is the decisionof the undersignedthat the evaluationof. performedin March of2004, was

appropriateand that_ is not entitledto an independentevaluationat public expense.

This the IV<i'-'daYof June, 2004

,
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