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L INTRODUCTION

This matter came before the Office of State Administrative Hearings (“OSAH") pursuant to
Petiiiunur- request for a due pIU{:EHH-hﬁHﬁng filed on Mmph 16, 2005." The request, filed
pursuant to the Individuals with Disabilities Education Act (“IDEA”) (20 U.S.C. § 1401, et scq.J. alleges
that the Petitioner, a child with autism, was denied a free appmpu&u, public education ["]'WPJ: "} in the
Eeaslt mﬂr]ctm environment (“LRE") during the 2004- 2005 school year. The Petitioner, who was born
on R . is cligible to receive special education services under the IDEA (20U8.C. § 1401
et seq.), is sceking compensatory special education and related services, reimbursement for testing,
~special education and associated costs incurred by his parents, an IEE and an appropriate education
designed to meet his individval needs “free from discrimination and based upon replicable scientifically
- based and researchable programs.”
The Petitioner was iﬁ an intensive direct services classroom fo} pre-school students with autism

at | S c-co! (R - school in the Clarke County School District

' The Petitioner had filed a due process request on Jenuary 30, 2005, ]‘Egﬂr{.mE the same subject m.httE[ but disrnissed the
agtion during the first day of the hearing, March 8, 2005, after testimony had been taken.

]




(hereinafier “CCSD!".or “District”), frem-on or about November 12, 2004, until April 20, 2005, when hi_s
parents (hereinafter individually raferréd m as.“Dr,'.. a.ud “Ms. 3l respectively), unilaterally,
withdrew him from the school and placed him in a private “mainstream” school,

An evidentiary hearing was conducted in Athans, Clarke County, Georgia, 'on May 24-161 :!{:5&5,
and, after the granting of :qnth;l:l;nécé :acuunscl for both parties for good causes shown, resumed on
September 26, 2005 and concluded on September -3 0, 2003, after eight days of hearings, The record was
closed on December &, 2005, with the filing of Proposed Findings of Fact aﬁri Cmm.lusiuns of Law,

Based on the evidence presented atthe hearing; and; for the reasons described below, this Court

finds (1) that the IEPs and services provided by the CCSD during the 2004-2005 school year offered and

provided & FAPE in the LRE in cump]iaia&E with the applicable federa) laws and state regulations, and
(2) lhat_ pm:nts are not cnhtlt.d o r{:1111l:.-ursum.nl for paymunt [‘nr any privately ubm:m,r.l

educational services, lh:,ruptu. or lr.almg ALLordml,ly, Pchhuncr s requests for relief are rh_.mui

I1, FINDINGS OF FACT

e

In September 2ﬂﬂ4 due to thmr coneerns rugardmg- Itu::k nf -;mcm] aknl]a, |l.lh parmts

»
1

who had an U-ldL-I‘ child wnh aunsm enmllcd tilclr son in an Enghbh speukmg premhuul DpﬂmlLd by

“‘_ in ﬂthens, Gecu gla ‘ whu'-.e primary lunguagc was

Mandmm Chmcsu {“Mandarm"}. had nm heen 1duntlﬁed as a chﬂd with aunsm and his mother, at the

L [

1Lrne did not hEl]E‘u‘B that he needed to be refe-rred fnr mnmdamtmn of services, I}r .Tr 113
1135, 1452-1453, Ms. B, Tr.1757-1760; Exhibit R-35)

Vs ' i 2,

M:r;hcﬁgh b;_;th Eﬁglish an(l :I\daﬁdﬁin '.Wﬂ.l‘c- Sf:;:rkeﬁ in the lmmc,..whﬂe atﬁ 5111:1 bef{;re

his referral to CCSD, 9. cxhibited significant behavioral and social problems, such as failing to




¥

follow directions, knocking over things, banging on glass, trying to run away, and failing to interact with

teachers or other students, Nl also .had Sucial. and behavioral problems at home, including not

playing with others, hitti:lg. himself with his hands, and throwing his body on the floor, All of these

problems were reported by the parents and by the (EEEEN- 51 during éubsaquent meefings with the

CCSD in October and November 2004, (S, Tr,- 125, 130-134; % Tr. 1759; Exs. R-16, R-27, R-35]
A

On or about September 24, 2004, G parents contacted CCSD for the purpose of having the
District conduct a sereening, which 15 used to determine whf:ther_a child needs a full psycho-educational
evaluation, In meetings conducted by the CCSD in October 2004 and November 2004 for that purpose,
his parents and thch staff reported S behavioral problems both at *and at
home. [, Tr. 123-126, 130-134, Ms ¢, Tr. 1759, Exs. R-27, R-35]

4.

On October 6, 2004, the CCSD began conducting an “intake screening” for @il and, based on
the results which meluded parent interviews and observation u[‘_, the CCSD recommended further
evaluation for determination of possible special education eligibility, [T -2, Tr. 124-123,‘& iy
BI0-831; Bx. R-206, BEx. R-28, R-33, Ex. R-34, Ex. R-35]

)]

With the parents’ written consent, -a School District psychologist, Patrick Kennedy, performed a
psychological evaluation of Wll. on October 27, 2004. M, Tr. 134-135; Ex. R-21; R-23]. Mr.
Kennedy undertook significant efforts to determine @il level of functioning, including allowing his
parent to be present during psychological testing to assist with his behaviors and to serve as interpreters

where (and if) necessary. Sl “showed comprehension of both Chinese (Mandarin, from his parents)

e e

¥ Witness testimony citations shall be by the witnesses' last names, followed by applicable transcript pages.




,and English’ during the testing at this time, but his behaviors and inattentiveness posed an impediment

. to the testing, [Ex. R-21, pp. 1-247, 248]- , e ok :

P T e [T
«;vre Mr. Kennedy could .not determine an accurate measure of SR true capabilities: “due to
- lack of sustained interest and attention, and interference associated with his suspected autistic
charaufcr:ris.t.ics” and concluded that “‘the present intellectual estimate is very likely a pross underestimate

o R true capabilities” and that he exhibited characteristics of autism,... (Ex. R-21, p. 1-252, 1-

1253) On November. 3, 2004, Kennedy met with SEEM father to review, Mr, Kennedys report and,

after, exchanging e-mails, and regeiving: input from the: father, apgreed. to. make certain revisions.to the
report.. [Fx. R-48, pp, 63, 68]. 1
£ 7, s TR L i T : e i o A

On November 5, 2004, after written notice to the parents, the CCSD convened a meeting of

. appropriate staff, ---pmnms,..and'ﬂthgrs to, discuss; the results of W cvaluation and other

pertinent information, for the pur]:t'us-:: of considering . S cligibility for-special education services
and, if he were found to be eligible, to develop. an.Individual Education Program (IEP) for WM (.
R-17) At the muelin.g all participants required by IDEA were in attendance, as well as others, including
his regular education teacher from UilliRsSR - special cducation teacher, a speech-language
pathologist, a s_ql_mpi digtrict:representative, and the school psychologist. i, T, 131-138; Ex. R-16)

. The team determined that Wl met the criteria and was eligible to receive special education -

.services as 4 student with autism and that he also met eligibility criteria for services under the category

of sp#ac]ﬁlanguage.g_.,impz;irf:d. - parents did.. not . disagree with . the CCSD’H.ﬁligibility_

determination. [, Tr. 135-141; Ex. R-20, R-16]




9,

The IEP team then p;ri;tcee-dcd to address SN current levels of performance and to complete
his TEP, which included preparing initial special education goals and objectives. After a lengthy -
meeting, which included significant parental input, an IEP was developed. The IEP recornmended that
e 8 recc:’va.tutal services of 30 hours per week in a pre-school special education classroom serving
children with autism. The services under the IEP included direct special education services in the
classroom, plus three segments pér week of speech therapy services (two l.S-minuw individual therapy
segments and one 30-minute group segment). GEEN parents did not express any concerns that the
_r;aﬂ]; and objectives set out in the 1EF were too low, but did request that the CCSD have an nucup;:tinnal
therapy (“OT”) evaluation performed (6 address the child's possible need for OT services and the CCSD
agreed to do so. [, Tr. 138-141; 11/04/05 [EP; Ex, R-16]

10,

In the November IEP meeting, the team determined, and Bl parents agreed, that a regular
| education setting, such as the one at --».in which JEIB was experiencing extensive
difficulties, was not appropriate for@l®. At that meeting, SSNJRy parents did not request that G be
placed in a regular education classroom. §ilme, Tr. 141-144; Ex. R-16]

11.

Neither the eligibility determination nor the IEP services or program recommended at the
November 5, 2004, IEP meeting was based on the cognitive testing scores reported in Mr, Kennedy's
psychological eva]uaﬁnﬁ, sjm:r;: those scores understated SRR true capabilities. [Ex. R-21, p. 1-252].
Rather, because Sill¥. was new to the CCSD and because the District was unable to get a true cognitive
measure, the District’s IEP members recommended, and the IEP team determined, tha-t he should be

assessed on an ongoing basis in the classroom environment after his placement commenced, with the




expectation was that the IEP team would meet again to consider any appropriate modifications to ﬂ_m
poals and objectives based ondililll performance. (S Tr.144-145; Ex. R-16]
T e R T e e e e et e L o
At the conclusioniof the November 5, 2004 IEP; meeting, Sl parents exccuted a Consent for
Placement form agreeing with the placement recommended by the IEP tﬁarn,. [Sims, Tr. 141-144; Ex. R-
15]
st e e G s e
airte In-accordance with the Noyember.5,.2004 IEP, on.or about November 12, 2004, S began
attending Ms. Joy Sims’ direot services,classroom which was serving pre-schnol. students with autism at
AR S MR continued attending the class until April: 20, 2005, when he was unilaterally
withdrawn from the CCSD by his parents., With the:gxception of several days orperjods of time during
which he was absent or otherwise not in 5-‘.:[10-01," attended the classroom for approximately 75
days. [Sims, Tr. 171, 175-176] ' = %,
Other. than Ms..Sims, the special education teacher, the classroom consisted of: () no more than
6 students; (b) two full-time paraprofessjonals;iand i(c), one part-time paraprofessional. - Additionally,
speech/languapge pathologists (“SLPs”) and occupational therapists (“OTs™) were in the classroom
frequently, for the purpose of delivering services tﬁlh all:the students:. [Sims, Tro145-154] ... -
gk £ B LSty gt L v
Ms. Sims' educational, background includes: a Bachelor’s. degree in Education (certified. in
Elementary and Special Educati;:-n},. a Master’s degree in Behavioral Disorders and Autism, and a pre-
school certification from the University of Georgia:: She. has taught both repular-education and special

education students, has served as the director of a private regular. educaiion pre-school before being




employed by CCSD and has had ten years of experience, both at the high school and pre-school levels, .
teaching children with autism. Ms. Sims has received training in methodologies known as Verbal
ﬂppliéd Behavioral Analysis (“Verbal ABA"), Lovass and TEACCH. [Sims, Tr, 116-122]

16.

After Sl was enrolled and placed in Ms. Sims’ classroom, Ms. Sims and the CCSD staff
began addressing-lhﬂse behaviors which bad created significant impediments to his performance al
M@, Those negative behaviors almost immediately subsided as Slls responded positively to
the staff and the instructional approach employed in Ms. Sims’ classroom. 4l began being actively
engaged in direct instruction with the teacher, paraprofessionals and SLPs in the classroom and several
of his previously reported négative'hehuviurs, such as throwing himself'on the floor and Ihanging on
doors, did not oceur in Ms. Sims” classroom, [Sims, Tr, 164-165, 231-232, 306-307)

i,

The instructors and staff in Ms. Sims' ¢lassroom employed Verbal ABA methodology, which
meludes intensive interventions using a behavioral intervention approach which can be applied
mdividually and in group setlings and which involves repeated direct and active engagement with
students I,u; cncourage and reward appropriate learning behaviors while discouraging inappropriate
behaviors. Although this technique is also used with stadents without autism, it is used particularly
often and effectively to educate students with autism. Effective application t;,rf Verbal ABA in the
classroom usually invnlvés (a) regular and extensive data collection documenting students’ performance
on educational goals being addressed by the L&:uuhers and other service providers; and (b) active and
intensive engagement with the students in either an individual or group setiing, sometimes employing
discrete trial training/teaching (“DTT") techniques involving one-on-one or small group “drill and

practice” sessions with students. PR Tr. 621-622; Sims, Tr, 147-154; Ex. R-51, R-52]




,Although Ms. Sims already had significant experience working with children with autism, she
and several, other ftc:a_,chersfadmi_nistrat_mrs received, extensive: training, both, in-state.and out-of- state,
regarding Verbal ABA before it was imp]mﬁl:ntf:d by the CCSD. [Blake, Tr. 806-808, 818-819]

T
gl I_ x?;fter! the out-of-state training. session, the CCSD retained Dr. AR firm, BEm g
“cmtﬂ advisg the, CCSD, regarding implementation.of the program-and to oversee the
program,, [Blake, Tr.819-820; Sims, Tr,147-148]. .. T (i S Y R TRt L TR P B R
Crl e S e D i e i T e
... . Through his firm Dr. SR a Board Certified Behavioral Analyst who has extensive education
and training in the application-of ABA. to.the education, of children with autismy lprm::iL{edﬁhchﬂﬁ’imn]
services (o approximately 12 school systems in Georgia and Tennessee and worked privately as a
consultant with families in their homes to direct in-liome therapies for children with autism:: g, Tr.
SR ETR L A e Wi AT AR ot | R ity e O SO (e
A {:,I.‘Jg.—;_pmw-j,gl;d assistance and advice to the, CCSD in setting up instructional settings, such as
1in Ms..8ims; classroom, employing,a.Verbal, ABA model,;and ,conducted; a workshop, ifor many GCSD
(staff, ineluding. the full-time; staff assigned to,Ms..Sims . classroom.,; Dr. S .and, hig associate, /S
S also. visited Ms.. Sims? classroom regularly, and provided: continuing advice: and evaluation,
[Blake, Tr. 819-821; Sims, Tr. 147-149; W, Tr, 550-551] .
22: oy
. JIn ascordance with the discussions:at the November 5; 2004, IEP meeting,; Ms! Sims and-the

other CCSD staff began the process of condueting the Assessment of Basic Language and Learning




Skills (“ABLLS”) on Sll® ABLLS is a non-standardized, but recognized, instrument which serves as a
curricular tool by systemically assessing where a young child, especially one with autism or other
communication or language-based disorder, is functioning, Among other purposes, the assessment is
used for identifying communication and language skills and for targeting and tracking skills as they
develop. [Sims, Tr, 144-145; Montgomery, Tr. 1942-1946; B Tr. 534-537]

e

ABLLS is also designed to help identify what learning and langnage skills a student currently
has, including “splinter skills,” i.e. isolated, relatively advanced skills that a student m ay possess, and to
assist in ilnsh'lmtimml planning and tracking of the development of particular skiils. The ABLLS was
administered not only to 4, but also to other CCSD students with autism or other communication-
related disorders, SN Tr. 534; Sims, Tr. 144-145, 156-158, Ex, R-8]

24,

A thorough and comprehensive ABLLS was administered (o Sl over the course of
approximately six weeks in November and December 2004 so as to ensure that the results accurately
reflected his abilities in the educational environment. [Sims, Tr. 156-158] The ABLLS was
administered bcmmsu.: (1) he was able to I‘ESP*IJIJ.E[ to questions presented in Engljsh;_ (2) it was essential
to determine where he was functioning in English since his functioning skills in Mandarin were not
directly relevant to his skills or deficits in English, which would be addressed in his educational
programming); and (3) even if the CCSD had desired to conduct an ABLLS in Mandarin, no such
instrument was, or is, available. YR Tr. 569; Montgomery, Tr. 1943-1946]

25,
The ABLLS assessment resulted in an acc.umulatinn of data showing where W was functioning in a

number of skill areas. The ABLLS results, presented at an IEP meeting on January 28, 2003, showed




that S, had mastered approximately 37% of all .the skills listed .on the ABLLS in.this initial
administration. He showed relative strengths (in terms of skills mastered) in the areas of receptive
language and imitation and showed relative difficulties with sogial interaction, classroom.routine and

intra-verbal skills. W@, Tr. 600-601; Ex. R-8] The ABLLS is not a psychological gvaluation, i not

"normed," and is not used to determine SN eligibility, for special education services. [Monlgomery,

Tr. 1946-1947]
el

S parents had written a letter to,fthe CCSD on Ogtober, 23, 2004, requesting an
occupational therapy . (“QT") evaluation, (Dr. . Tr. 1 llf‘-l_],Du!_'inIg,r the November 5, l?:ﬂ-DS, 1EP
meeting, the CCSD agreed to have an OT evaluation which was subsequently conducted on December
2, 2004, and January 5, 2005, respectively, by“ an,OT employed by CCSD, [Ex. R+13)
Following the November 1EP m::uting,—. parents requested that an independent OT evaluation be
conducted by a therapist trained 1o administer the Sensory Integration Praxis Test (“SIPT™). The CCSD
agreed to this request and, on January 4, 2005, the evaluation was conducted, by SN, :n

inclﬂpr::nglg:gt OT therapist. [Blake, Tr, 837-839; 1094-1997;Sims, Tr. 141; Ex. R-12]
f |:-". h _i | Al SR (LI | T N W SN A SR | YO B o e 0 e B (T [T T "!. [ i et TN L Ir

The two OT evaluations, proyided E}r the CCSD, wéll'e 1{,:1;:1];:_]1,11;:19;] in Janyary 2005. ., [Dr. @k Tr.
1141; Blake, 'Tr, 837-839] Howevyer, prior to. the January 28, 2005, meeting and to, t!vﬁ.-pmsmlia.a_iuﬁpf
the evaluations, [ll’s parents removed their child from school for a period of approximately two
weeks in January during which time Sl received services, at the parenis’ expense, through a program

known as WS (“SLP") in Newnan, Georgia. [Sims, Tr. 224, 1508]

e h ! P L O

28,




@Bs futher acknowledged that the methodology and approach employed by SLP are
supported only by anecdotal data, not by any peer-reviewed research, [Dr, @& Tr. 1508-1509] No
evidence was presented which dascni—hcd these services in any detail or which could cause one to
conclude that Sl required the SLP services in order to receivé FAPE or that those services were
appropriate for him. Ms. Nl and M, SR OT evaluations did not rcc:ommlcnd services in the
nature of these pr{.widﬂd by SI.P and Ms. Sims did not observe any positive impact on @ 5 classroom
performance as a result of the SLP. The IEP team, at the January 28, EﬂDS IEP meeting, recommended
that @M. receive one hour per week of OT services, but did not recommend use of methodologies
employed by SLP. [Sims, Tr. 161-162; Ex. R-12, R-13]

29,

Notwithstanding the fact that Sl®. had been exposed Lo considerable spoken English prior to his
enrollment in the CCSD, bath at his rgsidence and elsewhere, his parents, in their reports, deemed that
he had Limited English Proficiency (“LEP”). [@, Tr. 1770-1772; Ex. P-4, parent entry to Jm]uml
dated 11/ Iﬁfﬂd] . a5 able to participate in conversation, instruction; and testing in English from
the time of his first contact with CCSD and, before then, had been instructed solely in English at 4
W Al no time had T exhibited an inability to learn in Ms, Sims’ Engliﬁ!hspf:ﬂ.l{ing clagsroorm;
nor had his parents requested insir:uction in any language other than English. [Sims, Tr. 303--3[1'4; Dir.
B, Tr. 1483-1489; Ex. R-2, p. 28]

30.

Although the parents had not objected to the CCSD’s psychological evﬁlualiﬂn (“psychological”)
being given in English when they attended the November 4, 2004, IEP meeting, @il’s father, in a
November 8, 2004, letler, requested mut,hcr psychological as an Independent Educational Evaluation

(“IEE"} since he believed that the District’s psychological was not representative of his son’s ability, a

11




.conclusion that was consistent with the: conclusions of Patrick Kennedy, contained in the CCSD’s
psvcholagical, [Dr. @B, Tr. 1485-1487; Ex. R-48, p. 2-90; Ex. R-21]. tAt the-time that WllK.’s father
was requesting the psychological, the CCSD was perfarrnirlg.-thmﬁBLLS"to assess S5 true-level of
functioning in the English-speaking-educational environment. In his letter, Dr. @ did not indicate’ that
Petitioner was seeking to have an IEE performed in Mandarin Chinese nor did it indicate that alleped
l.jrnite;lﬁngiis]r Proficiency was a reason why the Diatrict’s psychological was inappropriate. [Dr.-.
Tr. 1485-1487; Ex. R-48, p. QJQD]. R R R R T T UL B |
PEIRCR e s T R o T | A T i T TR T R O R L
Dr, Mike Blake, Director of Student Services for the CCSD, responded to Petitioner's. father’s
letter by requesting, in writing, an explanation of the purpose of the IEE, and for the areas of alleged
disagreement with the School District. | [R-48, p. 2-887«: Dr. ¥ never respondeld; -nnd.j!withmﬂ notice,
unilaterally arranged for Dr. el @heg@R® ot (he University of Georgia. to-conduct apsychological
. evaluation, which, according to Dr. Wk, constituted the _IEE hé was requesting frdmithe oesD, [Dr. W
Tr. 1485] | bR, s o ol R W OB e T W
32,
<o o Although Dr., .*-:did not .p.crfunn the evaluation in. Mandarin, there: is 'no: Mandarin
psychological test that 1s "normed" to a.U.S, population::: [Mentgomely; T 1920221 .ﬁ;ﬂdiiiurla]ly,
administering an English language psychological by reading the quedtiens” in' Englishiwith aitranslator,
then repeating them in Mandarin and then, after the child answers in Mandarin, translating a Mandarin
- response: back: to. English, would' not meet the standards for walidity of psychological testing,
[Montgomery, Tr. 1922-1928]1Dr. oyl valuation and report was presented to SEl's parents
and a copy of the,report was provided to the CCSD. . [Ex. R=46] =71

12




B33
By the time of Dr. Sl evaluation, S8R was able to attend during testing aﬁd, with the
increased aftentiveness and improved behavior, Dr. ‘il report concluded that his cognitive
scores were higher than those shown in Mr. ‘e report. At least part nf the higher I() score,
however, may be atiributable to Dr. @iyt repeating questions in Mandarin whenever Wil did not
correctly answer in English. [Montgomery, Tr. 193?-39] This form of administration increases the
likelihood that the child will ultimately be eredited with a correct response and may overstate his ability.
[Id., at 1937-42] Dr. Sy report made several recommendations and suggestions regarding
S :ducational programming that were entirely consistent with the CCSD's program and IEP,
Notwithstanding the fact that SEl®’s parents had made no prior request that the CCSD agree to an
evaluation by Dy, gl the CCSD nevertheless agreed to, and did, reimburse the parents for the
cost of Dr. Eegll cvaluation and agreed to consider and ‘J;Jalcﬂlne his input into the educational
planning process. [Blake, Tr. 841-45] Shortly after WHll.’s parents received Dr. gl report, they
withdrew their consent to CCSD to communicate with Dr. * about his evaluation and |
father attempted to persuade Dr. m to change certain contents of his report, but he refused to do
so. [Dr. G Tr. 1478-79; Sims, Tr. 229-30; Ex. R-46, p. 1-389]
34,
Despite any differences in methodology, Dr. _ evaluation supports the conclusion that

S : hehaviors and attentiveness had improved sipnificantly during the period between his

enrollment with the CCSD under the November 5, 2004 IEP and January 5, 2005, the date Dy~ Tl

econcluded his evaluation. [Ex. R-11, R-46] During Dr. quugi® s first testing session on December
14, 2004, 488, responded appropriately to questions for a period of approximately 30 minutes. During

the second testing session on January 5, 20005, he responded appropriately for about two hours. [Ex. R-




46, p. 1-392] Based on the responses, Dr. * ;:uncluded that S was functioning within the
normal l_"?mgﬁ_. of m.re;"all: intelligence with adaplive skills such ;':15 socialization and expressive
communjcation hc_]_ow' cxpccta_a_t_iﬂns. for a child of his age, [Ex. R-46, p. 1-395]

The report, cunﬁnning the eligibility decision 0_._'5 IEP team, cf:m_eludcd that, based on the

. Childhood Autism Rating Scale (‘I‘f_‘.ﬁR_S“J,-. falls in the mildly-moderately Autistic range. [Ex. R-

46, p. 1-396]. Dr. Gngggils report made educational recommendations which were similar 1o,.and in
some casgs virtually identical with, the CCSD program being proyided, including, that SR “would
benefit from enrollment in“g spu_giu}, _qducqﬁun p';r:-,schqgl Program appr,gpljilgj.; for a Prt:l-sut}nnl_ child
diagnoséd with Autistic Disprder.” [Ex. R-46, p. 1-397] Hm report suggested, among other Lﬁings, the
use, of ABA ii:_.uhniqgu:q;_lt;ll;b teach sogial behayi 5;1'5. qiprs:ss_i,}{{,: speech, and adaptive skills, some of which
should 'Iinq]u-df: DDT., The report also recomumended congultation with g behayipral specialist and an
autism ‘specialist employed by the District, and speech and language, therapy emphasizing social and
p;agmﬂtic. language. [Ex. .R~4ﬁ].. Dr. S rzcommendations.are consistent with the program
offered and provided to SR under the November 5, 2004 and Jannary 28, 2005 _I!E.}P:f;,l: Shortly after
receiving Dr. Wi report, SR’ s parents withdrew their previously. granted consent to the CCSD
to communicate with Dr, S [Dr. € Tr. 1478-1479)
T PR B PR £ O 36. B A B0 A g, e

From November 3, 2004 through January ?,_E,:_2[1{15,I‘_-___-.:r__r:iaq?_.f;gl_pclar}ignuj progress in several
areas, including .]};e'-ﬂcad-.emips_, social skills, communication, and behavior, and showed measurable
progress on most of his IEP goals, tSiitqs, Tr.164-168, 170-173; Ex. R-1, R-2]. At the January 28, 2005

EP meeting, new goal and objectives were developed based on the ABLLS assegsment and the progress

14




@B Lad shown to date. Ms. Sims discussed ha.viﬁg SR increase group activities since he had
learned to sit and attend in small group settings for 10 to 15 minutes. [Siﬁm, Tr. 164-165]
37, -
ok ﬁihal;, Dr. QEEE s, Sims and all required participants, attended the January 28, 2005,
IEP mesting. [Sims, Tr. 158-154;_‘1‘1‘. 565; Dr. 4 Tr. 1410; Bx. R-1, R-2]
38,

At the meeting, the participants discussed W 's progress on his I.]?,‘F' goals and objectives, his
current levels of functioning, including the resulis of the ABLLS asscssme.:nt, and appropriate goals and
objectives. Throughout the discussion and IBP development process, Sl 's father was extensively
involved and had significant input into the drafting of goals. [Sims, Tr.158-164; Dr B Tr. 1410, 1447-
1448; Ex. R-1, R-2] .

39.

Prior to and []U.rilng the .'Fl:mmlr}-' 28, 2005, TEP meeting, Dr, ¥ communicated with the CCSD
and .qh:llr{:d with staff several articles about educating students with m;iism, imeluding articles r::g;ar:[ing
research conducted by Dr. S, who is regarded as an ':autisu'i expert. In January 2005, Dr. @
requested that S be pfwidcd with 35 1o 40 hours per week of one-on-one D'TT instruction and one-
on-one or one-on-two speech therapy. [Dr. 4 Tr. 1443-44; Ex. R-48, p. 2-42] DTT is a method that
employs Verbal ABA principles in a series of “trials,” usually questions by the teacher and responses by
a student, with consequences or reinforcement upon each response, conducted in 4 one-on-one or.small
group setting. MMM Tr. 528-529] | '

40, |
D:_',.‘. who believed that his son needed at least 20 to 25 hours per week of DTT in the home

environment, rather than at school, rejected the appropriateness of his son being served in a regular
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classroom and asserted that his son be served in a school setting with only one other regular {:dutsiﬂcm
student and 'a teacher. He also expressed the view that Ms. Sims'classroom was not appmpri‘f;tc
because of his belief that 4K, ‘HE;S imitating inappropriate behaviors of students in the classrao. [Dr,
W Tr. 1443; Ex. R-2,pp. 89-91, Sims, Tr. 225:229; Ex, R-2, pp. 48-49, 72] ¢
41,
The IEP, completed at the January 28, 2005, meeting, contained revised goals and objectives in
the areas: of communication, social.skills, and/ cngpitiw::.abilil.y based . on. results of the ABLLS

aseessment wsowell ag classroom nbservdtories and!'pavent input: (B, Re L] The recommended 1EP

- included 32 segménts per'wéek of services, including 24 segments of direct special education services, 4

segnients of speech/fanguage, two segnients of OT, and two Hi‘:gr-hf:nts of in<home services, The IEP also
recommended  that @ continue his placement in Ms. Sims’ pr{:-ﬁ[;hnt}i dire¢t services.special
education classroom and that _hu have opportunifiés for contact wilth regular education students through
interaction with the collaborative SN prc-K dlasscbom. - As written and implemented, the IEP

services:included 9301 hours per. week of'vintensive! intervention; whicliv'is - consistent with

recommendations of the National-:Academy of Science:in its report, Educating Children with Autism, In

waddition to the revised goals and iobjectives, the January 28,2005, IEP provided additional services not

- includedin the original November 5,-2004;-1ER. [Sitns, Tr. 158-1643Ek, Ra1, p. 1 e o -

S Ve fir SR TSRl O ST e85 L RO Rt VR P T RTINS
R Gn-January 30, 2005, two days after the IEP ineeting, -*s_parmi.ssa:vud the CCSD with
their first request for a due process hearing under IDEA. (Referred to hcr'einl as the “First Request’) .On
that same date, SHE's paren%s also requested, by e-mail, that the District conduct what they
characterized as'an*“Independent Edbcational Evaluation™ of Sl by providing an' ABLLS E"SSESISIHEI‘IL

[Dr. @l Tr. 1490-1492; Ex. R-48, p. 2-36]. As part of their issues: statement in the First Request,
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W s parents asserted that the ABLLS conducted by CCSD wes inappropriate because it was not
administered in Mandarin, [Dr. Gk Tr. 1494] .
43,

Since ABLLS does not exist as an instrument in Mandarin and, therefore, is not available, if one
were to assume arguendo, that it did exist, it would be invalid and inappmpfiatr.;, to administer the test
using an interpreter, [Montgomery, Tr, 1943-1945; see also Wl Tr. 569-70] No appropriate purpese
would have been served by administering the ABLLS in Mandariﬁ because SRS instruction was
oceurring cmfjx in Emp,l_Ish and, thus, his current levels of performance in English, not Mandarin, were
determinative and relevant with regard to the planning of curriculum and instruction, In addition, for a
chil;:i with antism, even knowing a particular concept in one language does not eliminale the necessity of
haviné to re-learn that concept in another language in which the child will be fulllmlir:ming since children
with. autism ‘have a difficult time generalizing across environments, [Mn.ntgnmc'r}r, Tr, 1985-1987;

. Tr. 263] A child who knows how to do something in one environment needs to r;:lc:um a skill in
another environment. |[Montgomery, Tr. 1986-1987]
44,

s parents’ First Request, served on January 30, 2005, did not contain a rr::c;uust_l.hnt their
son be served in a regular education classroom, but inlstaad sought intensive 1:1 or 1:2 D'I'T for at least
35 hours per week, plus five hours per week of speech therapy. [Ex. 48, p. .2—42] A

45,
MR s parents’ second due i:lm_c:t:ss hearing request (referred fo as the “Second Request”),
se.lrv-ed on March 16, 2005, initiated the instant hearing pmceedmg' since the First Request had bae:;
withdrawn. The allegations of this Second Request differed significantly from the First Request in that

they now allege that Sl s classroom placement was not the least restrictive environment, that he was
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Jearning inappropriate behaviors, that they: had been excluded from participating in the [EP process and
that Ms. Sims’ classroom had been “witnessed by an independent professional” not to be designed to
meet his needs. The Second Request also alleged that the CCSD’S psychological evaluation was
Jinappropriate because it was not conducted with an. “independent Chinese interpreter ... not a parent”
present, However, the Second Request’s proposed r.r:s::ullut_iun was actually for a more restrictive
placement, namely, additional 1:1 instruction. In fact, Petitioner claims that “experts will tastif_ylf.|
requires 40.hours a week of intensive 111 ABA, both in.a 1:1 sgtting in schopl and home. The parents
also requested reimbursement for the, cost of services of a “sensory learning”. program in Mewnan,
Georgia, and independent educational evaluations of @il [March 16, 2005 Due Process Request)
46. il S0

After the January 28 IEP meeting, Wl continued as a student in M;q.,IIS:'_nm,' classroom until
April 21, 2005, when he was unilaterally withdrawn by his 1‘1&11’-an3 and, once: again, enrolled. in /Sl
S, vhere he remained from the first of May through May 16, 2005, when. the school year ended.
[Dr. Wk Tr. 1388-1389, 1401-1402, 1437-1438; Ding, Tr. 1530]

47,

From January 28 through April 20, 2005, when, he was remoyed from the CCSD, Sl received
education and related services under the January 28, 2005, IER, including,intensive direct services from
leachers, paraprofessionals, and related services providers, as well as daily scheduled and structured
opportunities to interact with regular education students in the “uullﬂhmaﬂﬁ“ pre-K classroom, which is
a regular education classroom. The collaborative classroom, a regular education classroom designed to
serve both tegulaf education students and, students with, disabilities, is co-taught by both a repular
education, teacher, and a special education teacher, ¥R also continued to imake educational progress

-and to move toward being ready to be served full-time in a regular education environment. The services
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provided by the CCSD under the January 28 [EP were effectively geared toward providing ap]_arnpriatﬂ
services to S in view of his autism, including a focus on pragmatic language and gocial skills
deficits that he encounters because of his autism, The IEP and the intensive program offered by the
CCSD and its staff was partic:ﬁlarl},r successil &nd. effective In addrassing-s educational needs,
[Sims, Tr. 171-175]
48,
S parents have alleged that his placement in Ms. Sims’ classroom was inappropriate

because (1) the classroom environment was too noisy and dangerous; and (2) he was exposed to too

many non-typical peers whose negative behaviors he, allegedly, imitated. ,[Pcthiuﬁcr‘s Second Request,

3/16/05]
49,

Petitioner introduced at the hearing several audio recordings made secretly by Wl s parents

- during visits to Ms. Sims’ classroom between January 31, 2005, and April 20, 2005, and after the

parents had filed their First Request. [lllle, Tr. 1751-1752, Ex. P-6] ..
3,

While Sll's parents contend that these recordings prove that the classroom. was so noisy-that
appropriate seryices could not be provided and learning could not occur, this Court finds that no such
conclusion can,be drawn by listening to these selective recordings since they do 11|:rt,.a.ccuratel},n or
comprehensively depict the classroom. during the days observed. [Dr. W, Tr. 1423-1424]. For

example, out of approximately six hours per day of observation, Petitioner submitted considerably less -

. than one hour of audio recording for each day and those portions were recorded early in the school day,

including times of transition, during which there would be more noise and activity in the classroon.

Also, several of the recordings were made on atypical and unrepresentative days. For example, ong
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recording was'made during a schioolawide tdtnado drill Wien the normal patiérn is not followed and two
recordings were made 'on days immediately following spring break when a substituie teacher, and not

Ms: Sims, wag present. [Sims; Tr. 1842-1850;Dr, @& Tri 141814327 The fact that T was able to

malce exceptional proprits in Ms.' Simy’ eladsidom during e limited peribd of his attendance bélies ahy

contention that noise levels in the classroom adversely impacted or impaired his education during the
period of his enrollment in the class.
o4 [ ' k . Rl

.+ The'Petitioner also contends that the classroom preseited d dangérouia"schdol cnvimnmaﬁt based
on! his'grrents’ testimohyy thaty (4) another student in the-¢lstraorn ‘struck o kicked a paraprofessiorial;
(b) their son had nosebleeds at school on two separate days; (c) their son came home from school with a
scratch or {;uIL on his back; and (d) their son whs taking scheduled naps while lying next to several
stacked chaié, whicti‘,-purpm‘tudly; represented a danger, As it the priot allégations pertiining to the

foise levels, this Court also finds that these allegations arg imsupported by thie eVidence.* The Court

finds, based on Ms, Sims’ testimony, ‘that; (1)@ never suffered any injuiy’ in‘her cldssrobm éither

self-inflicted or inflicted by another student; (2) the nosebleeds at school occurred after S, had been
rubbing his nost very hard and thiat his' sifother had reported to Vs, Sims that hie had sbmetimes suffered
nosebleeds due to allergies! (3) thie stacked chairs did not present & hazatdy’ but Ms. Sims movéd them to

anotheilocation after WER.’s motlier complained; ‘and (4) due t6:thé high ratio 'of adults to studerits in

her classrbom (at least thrée adults in a classroom of na'more than six 'students); her classroorn, if

dangérous dt all, was probably less dangerous for a' three year-old student than would be a typical
tegular education pré-school ot pre-I¢ classroom setting, Ms, Sims could not speculate ag to how TR,

received the scrateh of cut to his wéck. [Sifis, Tr. 173-81; 316, 476-79] A, A "

24




3.

“QHE ; parents also allege that Sl exhibited inappropriate behaviors at home and contend

. that these behaviors, which include inappropriate echolalia, e.g., repeating what is spoken or repeating

questions he hears before giving answers, were leamed from other autistic children in Ms. Sims’
classroom. I‘IEWE-T;-’E:I‘,: Vs, Sims’ testimony, which this Court finds convincing, was that neither
mimicking of behaviors nor inappropriate levels of ﬁchnlulia were problems in the school environment,
and that no such behaviors created any impediment to his leaming or to his educational progress in the
school setting. [Sims, Tr. 131—133, 220, 298-299] Thus, the Court finds that ﬂrll‘_-,-' negative behaviors
exhibited by 4. at home did not interfere with or impede his learning or his educational propress in
the classroom or at school while he was enrolled as a student in the CCSD.

. a3, '

4 parents also contend that the January 28 IEP was inappropriate in that, while it does call
for 2 hours per week of home service which was provided by a trained ABA ﬂ'lF!I‘I.I.pi.Hi, it did not provide
sufficient home services or parent trniping. With regard to the need for parent training, not only did Dr.
W cet and consult with S’ s parents, an ABA-trained in-home service prnvi;h:r also worked with
his parents, @M Tr. 587-589]. The amount of parent training that the CCSD authorized Dr. il 1o
provide was, in fact, greater than that pravided by most school systems, [N Tr. 505-596]. By the
time 4l was withdrawn from the CCSD in April 2005, Dr, W& had become sufficiently trained and
well-versed in ABA techniques and the needs of children with autism and he was able to provide
adequate training to a totally untrained person who was privately hired by e parents to accompany

4. t0 school. [Dr. @ Tr. 1440-1442). This Court finds that the CCSD met or exceeded any

responsibilities it may have had to provide in-home services and parent training.
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54.
. Cmn May'6, 2005, the CCSD cﬁnutned another TEP meeting to addreas_‘.’s nducatic__mal needs,
to réconimend services for the 2005-2006 school year, aﬁd to cﬁqsider services for the summer of 2003
(extended school'yéar, or “BSY™). TheMay6 TEP team’s'recommendations for ESY and for services
during the 2005-2006 year are not at issue in this proceeding. One of the recommendations made at the
May 6 rm,c’rmp, which was attended by all participants required under IDEA and counsel for bath
parties, was for W to finish out the remaining two weeks of the 2004-2005 school year in Ms Sims’
clagsrooin, with the anticipation of transilioning into the “collaborative’ regular education classroom
setting at the beginning of the 2005-2006 school year,- The IEP team also récommended Extended
Sehool Year (“ESY™) placement and services for the summer of 2005, Wl¥.’s parents did not agree o
the placement and services recommendations at the May 6 IEP meeting, and he did not return or re-
enroll with the CCSD. [Sims, Tr. 183-198; Blake, Tr.859-61, 864-65; BExs. R-57 and R'-ﬁZ] At the end
- of the IEP meeting, the parents delivered a request for due process for ESY 2005, which request was not
consolidated with this due process action and which remains pending,
la L
@ .'s Sccond Request pufports’ to' raise an: issue relative ‘to the appropriateness of the
psychological evaluation conducted in October 2004 b;y Mr. the CCSD school psychologist, prior to
L' : atiending any classes in the CCSD. To the extent that the parents objected to or disagreed with
this report, and in partiéular to the éﬁgn‘iﬁva scores contained in the tcpnft, the Court finds that those
concerns were adequately and uppmp‘fia{e.]jr addressed by the CCSD. Due to, @ s distractibility and
inability'to attend during the testing on October 27, 2004, which was before he enrolled with the CCSD,
all lesting could not be Coripleted. Therefore, Mir. Ml concluded that the'cognitive scores reported,

almost certainly, understated .’ s true ability. [Ex. R-21]
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56.

In the haarir:xg request in the instant action, SEENY. aﬂcgus that Mr. imel’s evaluation was
inappropriate because it was not administered with an independent Mandarin interprefer (the parents
served as interpreters for Mr. GENSNER), whereas Dr. *’s evaluation did make use of an
“independent” interpreter who was not one of the parents. Given that CCSD agreed to, and did, fully
reimburse SH.’s parents for Dr. *'E .m-'aluatiﬂn and used his ].’;E-]'JD]"E as part of the process for
developing #ll's program, this complaint is moot, Hw;:gthcir;ss, the Court notes that, prior to Dr,
SR 1cin g hired to cvaluate 'S, his parents had not expressed any objection to Mi‘.“s
m.ra]u:ttiﬂ.n based on a failure to administer testing with a Mandarin interpreter, In fact, Dr. GlFs writlen
request for an independent educational evaluation by I_‘:-r.* did not idéntify any language issues
as a basis for contesting Mr, MR s cvaluation or requesting an evalation by Dr. <R [Dr.
o1 1485;31’; Ex. R-48, p.2-90]

57.

Do SR  licensed clinical psychologist and board-certified behavior analyst, |
has extensive experience educating children with autism as well as in psycholopical testing 'and
standards mluﬁng to such testing, <CHNNNSNENEE Tr. 1900-17] Dr. S ivcstigated the
availzbility of Mandarin psychological tests in Georgia, but was unable to find anyone who could
administer such. a test. M Tr. 1926-30] Assuming that such a test were available in
Mandarin, there would be a ﬁlnﬂamenial problem with administering’ it since it would normed to a
- Chinese population in the Far East, not to an American population. [iSEREENEE Tr. 1928] As to
English language psychological tests, it is not consistent with the standards for administration of such
testing to 2k a question first in English, have the question repeated in Mandarin Chinese and then

accept an answer given by the child in Mandarin which has been translated into English, ST

23




B L TT STTTEEE

U el

I 1923—#2] One reason that this procedure would lack validity is that & child would hear the quesﬁuﬁ
two times and, therefore; have an additiopal opportunity to answer correctly, . T 1928-
42.f|“_£;'mgt_1m}" reason, is, that 1Q tests, by their nature, are very. specific instruments witﬁ specific
instructions as,to how they are administered. The questions must be asked at a certain speed, in a certain
format, with a certain amount of time éivt:n for answers, Perhaps most importantly, the language of the
question.is carefully devised and must be given in a standardized manner, AR . [028-4]] _
Since there is not a direct correlation befween English and Chinese, there is no way to know whether: (a)
the qu,&,:’::i-imf.as tranglated into Chinese is exactly the same. as the; question, in English;, (b) the question
calls for an answer in Chinese that is of the same level of di.ﬁ'mu]ty as in English; or (c) the translator is
giving the answer exacl Iy as,pmvidnd,by the student. If any of these variables differ from the lcsli_ng in
Fnplish, the result canngt be normed to determine a child’s 1Q. [id.] . A M
58. LT
Dr, SR 5 cvaluation also failed to comply with Lh;: requirernents set forth in the testing
procedures.  {Id.] His repart iﬁdi{;mcs that he asked questions in, English and;,t]_wn, i @B could not
give a correct response, those quegtions were repeated in Mandarin Chinese. Thig procedure ga,yre'.‘
two opportunities, to get the correct answer and, just as importantly, to ascertain from the fact that the
question was being :{tﬁkp@l a second. time that his initial response was incorrect.  [1d.]. Notably, u\;u:n
under these testing conditions, the, majority of respenises given,‘?y,‘ during Dr < ;
evaluation were in English. Morgover, even ﬂmugh . a5 given a séwngi_oppqrpunity to hear the
same questions in Mandarin, Dr.‘ reports ._that correct responges in -C_hinc:jf; were few, [Dr.
-G’ rcport,, Ex. R-46, p. ]-392] As such,. not. only may the results oyersfate ‘ s
performance, but they also suggest that his grasp.of English was much greater than his parents have been

willing to acknowledge.
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59.
The attempted use of a Mandarin _mtn':r:pre:tcr by Dr“. during testing necessarily resulled
in & non-standardized assessment, rendering the resulting scores invalid, (NGRS, Tr. 1929421,
M : performance on Dr. WJS's psychological evaluation® demonstrated that he had an
understanding of English in that he answcrf:d- most questions in English, rather than in Chinese, thereby
reflecting his ability to function in the English language to which.im had been exposed. (DN
Tr. 1934-42, Bx. R-46; p. 1-392]. I
60,

After objecting to the appropriatencss of their son's ABLLS assessment conducted by the CCSD

~ in November and December 2004, Slls parents retained the services of SR Inc. lo assess

S, 114 conduct its own ABLLS, apparently in Mandarin Chinese. sk A, - S

employee, visited and observed Ms. Sims' classroom in April 2005, as part of conducting her
evaluation. Both during and after her observation, not only did Ms. S commend Ms, Sims and the-
CCSD for the high quality D.f the service heing provided (oWl ., she also advised Ms, Sims that she
found his placement to be very appropriate and the structure and elements of Ms. Sims” classroom to be
todil®'s benefit.  She also noted that WHlE’s observed performance in Ms. Sims’ classroom was
higher than she had seen in working with him in the home environment and that the performance and the
elem.ents 01‘.1113 SEif-G.DJllEIinBEl classroom were vital pieces, [Sims, Tr. 486-92]. Wiy S preparcd a
report, which was provided toSllR.’s parents and his auﬁmc}r; but the report was never provided to the
CCSD, even when specifically requested at the May 6, 2005 IEP meeting. No report by u,
either in draft or final form, has ever been produced or provided to the CCSD. [Sitms, Tr. 222-23; 491-

92]
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61,

In support of their claim that the CCSD testing was inappmpdatﬂ_bﬁc_ausc- was not tested
in Mandarin, the Petitioner presented the testimony of Ms. (-GS of S 11c.
("), the company which conducted jts,own speech/language evaliation. [, Tr. 1601-02].
Neither Ms, SEl nor any other, wifness called at the hearing, however, actually tested ¥l in
Mandarin; rather, they had an interpreter present during the testing. N, Tr. 1592-93]. Neither Ms.
W 101 any other witness testified that it was even feasible to have this or any other testing o N
administered in Mandarin in uc;::{hrdanue with proper te.l:t[lug standards.

62,

- purfum.md a series of examinations of Sl relating to his speech and languape
proficiency in Mandarin, but did not perform any testing of his receptive language ability in English,
which would be necessary for S, lo purLicip_;l.r:. in a'regulnr mlu{:ntjr::n_cn;::wilmnmmt. [ T
1704], Ms. SR did not do the testing herself and only savw S, as he went from office to office
during the testing and for a period of time that he was in_the waiting room p_ri_nlr. to testing, Ms ST
first saw @P. in either the spring or carly fall of 2004, when he came tg her office v.-f.ilh his brother,

prior tp the date thatdiiilil¥, was first -'::111*:}1143.1:1 in the CCSD, She _t:li-::l,u_u_t.sp.;,i_uirq.agaiu until April or May

| 2005, N, Tr. 166]-64].. Ms, SRS obgerved that THIR’s behavior had. improved dramatically

during the time he was enm_l.]ad in the CCSD, ._[I:cl;] : ‘n.ﬁ’]uIcMs,"md not p;rfo;‘x;t: the _wsli_n,g,_,slw_
.did review the results with a person ﬁth__ actually did perform the tqs;ill]g_._,jm4 ‘I, 1671]. However,
the versions of the Preschool Language Scale (“PLS”) and the Functiona] Communication Profile which
B uscd to cvaluate S were both earlier versions, i.e., out-of- date and are not to be used when

new versions have been released. NG Tr. 1947-49, 3800 T:. 1678-80).
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63,

For several reasons, the testing procedures used by dllm® were not consistent with the testing
reguirements set forth in the applicable mamuals. For example, the JSmem representative who
administered the test first read the question in Elngli.sh, the question then was repeated by an interpreter
in Mandarin, @, then would answer the question in Mandarin and his answer would be translated
back into English by the interpreter and then the representative would give W crcdit for the answer
ag {ranslated by the interpreter info English, [, Tr. 1552-93]. This iesting procedure was
inappropriate and renders the results invalid. [SESE——E Tr. 1928-42],

654,

Despite all of the additional supports given to SHllF. during the S testing, the results were
not substantially different from the testing performed by the CCSD, i.e,, both tests indicated that SR
has 1:;1'nhlums with pragmatic language, as is typical of children with autism. [Exs. R-18 and 19; P. 1, p.
34-37). Pragmatic language is defined as the practical use of language to express ancﬁe]f or to:
undt:r:{tl;md whalt 1:-1:hﬂ1‘.‘i are saying, [N, Tr, 1708]. Nothing in @Wessls testing demonstrated that
@ . |acked the ability to understand or answer questions in English. Moreover, the testing was not
designed to caleulate or differentiate betweendiil®.’s ability .tn perform in English and in Chinese.
_-‘s conclusion, that G, has issues with pragmatic language, is consistent with the CCSD’s
evaluation and its resulting dﬂtminﬁtinll, in November 2004, that SHEME was eligible for
S]}ccclﬁlﬂngﬁaga services.

65,
- @ . made significant and substantial progress in the CCSD educational environment. Because
he is a child with autism, he has deficit areas in which his progress will be slow (e.g., sccial skills and

communications), but even in these areas he has made real progress. When Jl entered the CCSD in




Movember 2004 he would .T:hmw tantrums, would not sit and attend, ﬁﬂuld not use _ea’u’ng utensils
correctly, would throw. things on the floor, would seldom greet or acknowledge people, and could not
work successfully on pre-writing skills, His tmproyement in all of these,arcas during subsequent weeks
enabled the, CCSD staff to increase, his, opportunities, to engage v_l.rfjth regular education students in, the
collaborative pre-K classroom., L -k_:grnc:dltq engage in aclivities with others, including through
 direct one-on-gne. instrﬁc_j:_iau, to-engage directly with another $tudant~l gn:a_q sometimes. even to engage in
spontaneous, play.  [Sims, Tr., 167-68]  With, thesg improvements, the CCSD speech/language
patholagist was able to increase Sl s opportynities to: work or; communication skills with ,E.‘IL.HHE%?}S in
the collaborative pre-K class. [Sims, Tr. 170-71) When the ABLLS was re-administered in April 2005,
the data confirmed the extent of S 's progress. [Sims, Tr, 171-72; -, Tr. 600-01]. The number of
skills. mastered on the ABILS hady in fact, increased by, approximaiely, tyenty, (207) pgreent., M-,
Tr, 600-01], W had, alsp made, signifigant. cognitive gains in areas, spch as counting, number and
letter labeling, and Iﬁlﬁtﬁ. _,[S,hlqs,_Tr,., 172-73],,. The evidence conclusively: :;stﬂhlishpd,,_tlmt"s
educational progress in the CCSD prng:l'i]ﬁll.\!.-l’_uﬁ ::;:n.si&:tl::nt and, in some cases, dramatic. |
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6.
The pertinent laws and regulations governing this matter include the Individuals with Disabilities
Education, Act, (IDEA”), 20 U.S.C. § 1400 ef seq,; 34 CER Part 300, and Georgia Board of Education
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67.
20 U.5.C. § 1415 (b) and 34 CFR § 507 (b) direct that this hearing must be camﬁucted by the
State Hducation Agency or the public agency directly responsible for the education of the child, as
determined under State statute, State regulation, or a written policy of the State Education Agency.

Burden of Proof

68,

When a parent requests a due process hearing, the local school systmﬁ “ghall bear the burden t.:rf
coming forward with the evidence and burden of proof at any administrative hearing to establish that the
proposed [EP is appro;jriam and provides FAPE.” Georgia Education Rule 160-4-7-.18 (1) (g) (8) The
recent Supreme Court ducisiﬁn in Shaffer v. Weast, 2005 U.S. Lexis 8554, 74 U.S. L. W. 4009
(November 24, 2005) cited by the Respondent as ;qliifting the burden to the Petitioner, is not applicable
in this matter since the shifling of the burden was limited j;u.simutir.ms in which the state had not
assigned the burden of proof,

69,

However, in Georgia, parents advocaling a more restrictive placement “shall bear the burden of
establishing that the more restrictive environment is appropriate.” Ga. Bd. of Educ. Rule 160-4-7-
18(1)e)8. In this case, the Parents requested that the CCSD provide S . with at least 35 hours of
one-on-one ABA services, including at least 20 hours per week of discrete rriallteachiug ("DTT")
services in the home, rather than the school environment. Such a program clearly constitutes a more

restrictive placement than: the one proposed by the IEP team; accordingly, Petitioner bears the burden of

proof in this matter.
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70,
Since Petitioner's parant.s unilaterally elected to withdraw #llf. and to erroll him in a private

pre-school program, Pentmnc:r bea;s tha j:Hrden c:f pmnf mgardmg the appropnatﬁnﬂ?s of prwatﬂ

R EF LA i ¢ Ml

bt‘-l"v‘]LES fur whlch tiu: parents seek rmmbursr;mmt fmm I:hE: CC‘SD 20 UL S.C § Iﬂjfajff O(Ch; 34

VI

LR § 31?-'? 4#3((.'). S-::J':rmf C.-:rmmn‘tee of the Town of Burf.'lngmﬂ Massacfmmm W Depm rmenr of

wivp A LA Fin JEEely

Education of the Cammrmwwm: of Massachusetts, 4?1 U S, 3"*9 105 5. Ct. 1996 (1985); see also M.

|1.F"'.! LS [Fregg

S. v, Board of Educ. ’ 231 F.3d 96 (2d Cir, 2000) {,“.’fhE’“ _scaiung Immbumi:mrznt for private plm;umunl or

sr:mccq parcnt has hurdcn ﬂi‘ ]:er{‘.lD To lm-::ct this hurrden Pi...lltlﬂnt..[' mua.t demumtrat& bnth that the .
it Hig e S i T T A S AT T LS Frt

Schfml Sygcm 8 I]-?P u:hd nc;t pmwde FM’F 'md that the l‘n:rcnts umlatmal prjvatc plfmﬂmuu dm:%

! tE L LRI I

provide an educational bmmﬁ?t, School ﬁ‘mmni.!‘!‘ee ﬂ_f H:.e Tawn of Buni'mgmu, MHSSMF; nsetls, 4:;.'1
w1 . a8 R B ety e R R

LIIS al_t,ﬂ?lﬁ} ﬂas the IIrntcd ‘:tates SLlFrﬂmq Cnurt qtated "L Fl Iag-am:a Caum:p School District .&'fnur v,

Jelbrm ' f [ I DL TR

C.rumr SID U 5. ? I993), b .m.nts‘. whu hkc "ihannnns ‘unilaterally c jange thrsu* ch1lds pIucun‘mnt
i A % ora ;r’ B

""'H:- npre

_durmg the 1mnden{:y c::[' rwmw pmmedmgs wqhuut the cmment of state or ln-:.ul achcm] ﬂff cmh do 50

----- tef, el Sl i

at their own financial risk.” Burlington, supra, at 373-374, 105 S.Ct., at 2004-2005, They are entitled
“to reimbursement only if a federal court ctﬁnclud_cs both that the public placement violated IDEA and

Ilhm tl'u. prwcﬂ.c F-Frhﬂf_i]. plachent was propet under the Act.” Iri 510 U.5. at 15.

P G L B B T I WU I [ Ty L e L IR b s A

Tonlnd e DL e r T annerevtowns od ARSI e Eihe . atearr cale by e lfele o

el Snm:ml Education and Related Services Provided in A
T e November 5,/2004 and January 28, 2005 [EPs”
T TR LT PV T -..,,,.{l_llrlf{r‘ PO IR Pt Y : g

Tie First substantive isste this Churt miist decidé is ‘wheiher 'the 2004-2005 TEP, as atiended o
Jﬁﬁifﬁ;l‘ﬂ! 2'"8_{, 2005, vihich }Eﬁs:lllted'i:{i". ’ls'p'l'ariﬂrl‘ﬁanf atu-— ﬂffﬁf&_ a free appropriate

public education (FAPE) in the least restrictive environment (LRE).
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72,

IDEA, 20 US.C. § 1401(8), defines “free appropriate public education” (FAPE) as special
education and related sawices.that (1) have been provided at public expense, under public supervision
and direetion, and without charge, (2) meet the standards of the State educational agency, (3) include an
appropriate education in the state involved, and (4) are provided in conformity with the IEP prepared as
prescribed in § 1414 (¢) of the Acl.” Id.; see ﬂ;!sa I CFR §300.13; Ga. Bd. of Educ. Rules 160-4-7-

01 160-4-7-.04, An issue in this case Ié whether the 2004-2005 IEP, as amended at the January 28,

2005 IEP meeting, was appropriate to address SHlEs educational deficits associated with his disability.,

73,

In order to determine whether Ispccial education and related services are “appropriate,” the
United States Supreme Court, in the seminal case of Board of Education of Hendrick Hudson Central
School District, Westchester County v. Rowley, 458 U.S, 176, (1982), established a two-prong‘test.
First, the court must it-lquire whether the School District has compliad with the procedures set forth in
the Act. Second, the court must inquire whether the IEP is “reasonably calculated l;;:r enable the child to
receive educational benefits,” [Id at 206-207. If these Ircquirmmnts are met, the School District has
1.-11'crv'ldcd an appropriate education under IDEA. and Ruwle;}r holds that the School District is not required
to do more.

4.

Rowley Test — Part D.ne: Compliance with Procedural l{ﬁguirumen.ts of IDEA.

First and foremost, the United States Cowrt of Aﬁpsﬂls for the Elevcntl‘_l Circuit has rejected the
proposition that any and all procedural errors, no matter how minor or inconsequential, under IDEA and
its supporting regulations, are per se violations of IDEA. Procedural defects are actionable as part of a

FAPE case only if the defect is found to have deprived the sm&ant of FAPE. Weiss w. School Bd. of

a1




Hillshorough County, 141 F.3d 990, 994 (11th Cir. 1998 (“[i]n evaluating whether a procedural defect
. hag-deprived a student of FAPE, 'the Court must consider the impact:of the procedural defect, and not
11;1_erelw_,r.,-.the,'_-‘_:!tf:ut péﬁ se; In afy least three. cases, 'th;'iE’lbYﬁnu.l_é!ﬁIGuit shas_ held that procedural
violations «of IDEA must cause actual educational harmi: School Bd. of Collier County v. K. C., 285
F3d, 977,982 (11th Cir, 2002) (coneluding that even a “procedurally . flawed;?, IEP. “does. not
automatically entitle a party. to relief” unless if also failed.to provide the student with any “ei_iu;:utqul
henelit"); Weiss v School Bd. of Hillshorough, County,:141.F,3d 990, 996 (1. 1th,Cir, 1098} (concluding
thatyimiprder to prove that the student;was, denied FARE, thefamily.“must show harm to [the student] as
a result of the alleged procedural vinlatinlns"j', Doe v, Alabama Dep’t of Edne,, 915 F.2d 651, 662 (11th

<Cir. 1990) (holding: that the procedural deficiencies in the cesehad no impact on the Does’ full and

weffective participation in ‘the-IER, process becatse: the puipose of theprocedural, vequirement: was fully

‘realized’} and there-was nowiolation that warranted relief).n + vow s e 11 Areiih Bean v
avoety o coTesting th Native anguage . -5, - v L
T oo bl s ot R i d o olupot 01 men Gl Ly

PuLilipncr lists no alleged: procedural emars jin hisy January, 30; Ziiﬂj.',dpb process request,, In his

o March 16, 2005: due process. requesty, Petitioneralleges ;that, the. System, “ivialate[d]. his;, important
safeguards” .b}' not testing WHll. in Mandarin Chinese, which the Parents allege is @llP;s native
tongue. [March 16, 2005 due process request, at 3-4]. Petiliri:né:r’s claim is without merit for each of the
following, teasonsic (1)the: actualconduct of Petiionez’s own purparted “IEEs:%including the

. psychological and the ABLLS;, demonstrates:that it-was.not feasible for the CCSD — or anyorte else — to
- performi evaluations in Mandarin-Chinese; (2) the:purpose underlying the requirement that testing be in a
+ student’s mative:language - was imet inthis, casg ‘hecanse ‘the testing was; reasenably - calculated to

wdetermine JIlP:'s need for special education services, not his level of English proficiency; (3) the

a2




CCSD properly noted that its psychological 1esting was not conducted under standard conditions and
that the results were not a true indication of ¥l .’s ability; and (4) the CCSD properly considered all
relevant information, including @@®.’s performance in the classroom ﬂnvifmmnent in developing his
educational program.

76.

34 CFR § 300.532¢a)(1)(ii) provides that evaluations are to be “provided and administered in the
child's native language or other mode of communication, unless it is clearly not feasible to do s0.” In
this case, it is undisputed that it was not feasible to conduet evaluations of 3, in Mandarin Chinese.
Dir, “’5 IEE of WK was conducted in English, wit_h questions repeated in Mandarin Chinese if

W oovc an incorrect angwer, Administering evaluations in this manner does not constitute tcstinﬁ in'
the child’s native tongue. [, Tr. 1928-42]. Tven Petitioner's expert, Ms. SRS, testified
that it would not have been feasible to test SHll in Mandarin Chinese. [, T. 1592-93)

I T

The due process request asserts that “all that was needed was an ind ependent Chinese interpreter
{not a parent, because the results are not accurate due to interfering l:ruhalviur)," and that “the system test
wag invalid, was partially administered in English, was 1:rE;rtiull}f administered with parents present,
which interfered with_.ttmting.” March 16" Due Pr;fmess Request, at p. 4.

TE.

The purpose of IDEA’s native language testing regulation is to “ensure that [the testing
materials] measure the extent fo which the child has a disability and needs special education, rather than
measuring the child’s English language skills.” 34 CFR § 300.532(a)(2). In this case, there is no
allegation or t:".,*idenca that the School District’s testing resulted in an inappropriate determination of

cligibilié}f, nor does Petitioner even contest the eligibility determination. The CCSD’s evaluation

i3




- indicates the measures the evaluator, ook,to consider SlF.'s language skills, and specifically, stafes that
‘his.inajtentiveness and behavior so interfered with his testing that the results do not accurately reflect his

_functioning,, [Ex. R=21, p. 1-252)...The CCSD's evaluation does conglude, though, that T, has

autism, Far from undermining the CCSD'S conduct, the evaluation by Dr, m -_whichl WaS
privately obtained by the parents, confirmed the School Distls'iut‘s conclusion that S, was a child with
autism and noted his improyed behayior, which allowed for a more accurate 1Q score, s speech
language evaluation also confirmed the, CCSD's conclusion tha . was, eligible for speech language
services,becausg.of deficits in pragmatic language. . . 0 1,0 o0 e ,I:,.,r,.,:,u, i

LI NEARTRT AN TR A S Y - Nt 4 AR TP T (R Y hig plag, o i

_ﬂ?llﬂ.undisput!:d_ gvidence ig that the CCSD did nbt-mtr,ely--accapt the results of the evaluation in
deyeloping the educational program for Q. . Rather, consistent with, 34 .CER Id.; sce .qlﬂh ACHR.
§ 300.13 300.532(f); whichiprovides' that.![n]o sinﬁ]wprqcedutpnis._uﬁﬂd,- as .the, sole.criterion  for
determining whether a child is a uhliicl wiLlll a disability and for determining an appropriate educational
program for. the child,” the CCSD properly consideredithe results of the gvaluation.in conjunction with
other information, including input from the parents and the {gacher at S, 25 well the ABLLS,
in (1:..%10]11113- s.educational program. 34 CER.§.300.532(f). [‘hgqcm\:d}' proposed by PLuti,mm
frJr this allegedly inappropriately, administered, cyaluation.;was “[t]he,;school s system . must, reimbuyse

g, parents for this evaluation.” March 1 6™ Due Process Request, af p. 4. It is undisputed that, at

o theJanpary, 28, 2005, IEP: meeting; the School; District. pffered. to rcimhu_rse"s.r_pamcnts for the

g 1T and . that it did g0 flli;l[)rl:.ﬂ,.:':,f: father providing an invoice for Dr. *TH-IE]:'_

[Blake, Tr. 841-845] .

34




e e m——

Alleged Lack of Regular Education Teacher at TEP Meeting

80.

Throughout the course of this case, but not in either of the due process requests, the Petitioner
has reised the allegation that a regular education teacher was not present at the November 5, 2004 or
January 28, 2005 TEP meetings.

81,

34 C.F.R. § 300.344 does state that an IEP team is to irln.;:lu'de “[a]t lcast one regular [general]

education teacher of the child (if the child is, or may be, ]:rarti.-:ipnting in the regular education

environment) . . .. 34 CFR § 300.344 (a)(2). In this case, the CCSD did have a regular education

‘representative at the November 5, 2004 TEP meeting, namely Janet Dicker, S8l ’s teacher at W

SR who was the person most knowledgeable about his functioning with typically developing peers,
[11/05/04 IEP, Bx. R-16, p.1]. The CCSD also had prﬁqcnt at the January 28, ZUUS,I [EP meeting, Ms,
Eden Gillespie, a regular education representative, Ms. Gillespie is n:l_ua]]y certified in regular aiid special
educetion and teaches at SR ‘SEEER in the collaborative (regular education) pre-kindergarten
classroom that is made up of mostly typical four year-olds. [Blake, Tr. 858, 859; Sims, Tr. 159-160,
1883-1884; Ex. R-1, p.1]. Ms. Gillespie's dual certification and knowledge of the children in the
classroom where . might spend énmc portion of his day, qualifies her to provide insight from butﬁ a
regular and special education standpoint. -.
| 82, .
. vias three years old at the time of both relevant IEP meelﬁngs, and there is no requirement
under IDEA that the CCSD operale its own regular education program for three year-olds, 20 U.S.C. §
1415(a)(5); 34 CFR. § 300.552, Note (1999), In additiuﬁ, as soon as MR demonstrated that he was

able to benefit from exposure to typically developing peers in an educational environment, the CCSD




provided opportunities for him to spend. time with four year-old students in Ms_ Gillespie’s collaborative

pre-K classroom. [Sims, Tr, 164-168].

gttt LA 1 RECR TN i B L AR L i BT T _5,3;3, Cosmraleidit tn detoapey ke et
._,J_t‘.\ﬁlﬂ'u:nugh,thlgr;ﬁcttqpnﬁqmﬁia,l;gg,ﬁ;qlpa:tﬂs_:invitir;g_l‘:'_uﬂm_r_ individuals who have knowledge, or
special expertise regarding the child, including related services personnel as appropriate,” the parents,

who could have invited any of §llF.’s former regular education private teachers whom they felt were

- did.not, commit any progedural, violation in connegtion wyithythe, participation. of jegylar. education
teachers atthe November, 2004 and Japuary, 2005 TBP meetings.; ws = w17y v1

e S e e e A e T o T
o, ke assuming, grguendo, that, the S Weme (cachor and Ms. Gillespig somehow, failed to
sﬂt-isjy, the CCSDYs obligation, g have a r:c:gplml'. education: feagh er, present at. the, 5P megtings, such a
procedural, violation; of the, IDEA does not amoynt to &,dgu]iﬂl.ﬂf..ﬁﬁ.-f'ﬂ in this case. Tustas in Collier

- Gounty, Weiss, and, Doe, supra, SER's, parents were ;assuved of full participation, throughout. the

 development of the IEP.. SIS father, aivery imelll.igur.l,t,'h:i5p1¥|_t;,dyculad,jlncj-i,yiguu_l who has another '
son,with,sutism, has conducted. extensive,esearch on gducational.issues for chiidren with aytism., [Dr.
(R Tr. 1124:23, 117274, 1502-030;; The IEP megtings,were thorough,and took place oyer many honrs.
At the January 28, 2005 IEP meeting, Dr. WB presented, and the GCSD considered, o, summary, of, Dr.
@R independent psychological report which had been obtained by 4 s parents. [Exs, R-11
and. R:2].; The recommendations of that report were, cnn_sigtared',_,g,pd_l{th; services and placement
decigions of the IEP team. were consistent with almost all of Dr. S s t&_ﬂmmendaliuns. .The

CCSD’s actions, werg reasopable in,that all that the law requires is.that the JER “iconsider” the IEE, not

| Rl | e
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that it obligates the CCSD to accept the IEE or its recommendations. T.S. ex rel S. S. v Board of
Education of the Town of Ridgefield, 60 F3d 87, 89-90 (2" Cire. 1993).
85.

As of January 28, 2005, @l®'s parents did not anticipate or desire tha*@R. be placed in a
regular education setting, but, rather, expressed an opinion that @ 25 not able to participate in the
gcnc:ral.f:ducuticn environment and that he that he should not be placed in such an environment, Dr. W
requested that his son participate ina 1:1 ABA program with some time spent on a 1:1 or 1:2 basis with
selected typically dcvc]upiné peers and requested 20 to 25 hours per week of discrete trinl training in (he

home rather than at school,

Alleged Violation of the 60-Day Rule for OT Evaluation

86.
The Petitioner contends that the CCSD failed to perform the requested Occupational Therapy
evaluation in compliance with the time requirements of Ga, Bd. of Educ, Rule 160-4-7-07(1)(b)(2.),

which provides, in relevant part, for completion of the evaluation and placement process “[w]ithin 60

" calendar days from receipt of parent’s (s'Yguardian’s (s*)/surrogate’s (s') consent for initial evaluation

to the development of the IEP. The winter and spring holiday period, when students are not in
attendance for at least five consecutive days, shall not be counted toward the 60 caillandar day tiﬁ]@]ina A

If extenuating circumstances, e.g., illness, unusual evaluation needs, revocation of parent’s (s) /
puardian’s (s} / surrogate's (s’) consent for evaluation, affect this time line, the LSS/SOP shall
document the exceptions.” The express lerms of this provision only estﬁblish a timeline between
consent for initial evaluation and development r:.:f an IEP. In this case, the initial IEP was developed on

November 5, 2004, well within 60 days of initial referral on September 24, 2004, The request for an
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- Occupational Therapy evaluation:was made at @ later date for a potential related service and was

considered appropriately. ' el L f TR Lo
87.
- ‘Bven ifithe 60-day timeline provision should apply forthé' condiet'of hoth of the OT evaluations
by the EJ(IISD, there 1s ne basis for' 4 claim by Petitioner of breach of that timeline or of educational

deprivation. Petitioner requested an, OT evaluation by an e-mail dated October 23, 2004 and the IEP

team agreed to provide the evaluation at the November 5,'2004:IEP meeting. Petitioner'presented no

evidence of whén the parent$ signed the consent'for O'T" evaluation; buty rusin the November §, 2004
date, there would have been 42 days until the winter holiday. Then, beginning with the Teturn o school
for the spring semester of 2005, the remaining 18 days would not have expired at the earliest until

Friday, January 21, 2005y afterithe, date that: parents had already pethoved him from school for

several days to obtain private services fmm“

LT 1o el R Y T . AN
" Rule 160-4-7-07(1)(b)(2.) alse provides for extension for “extenuating circumstances:® In this

case, 88 .’s parents removed him'from school to'send him to (g Weelili beginting on Jantary

© 14,2005, Also, the Parentsirequested, and the: CCSD agreed, to contract with ‘an occupational ‘therapist

certified mn''Sensory’ Integration Praxié¢ Therapy (“SIPT") to pérformian+SIPT Occupational Therapy

evaluation. This qualified as an*“‘unusval evaluation need” that would extend the' 60 time-line; 11 0
s il R < DRSS (10 TRV Fit £y iR BN TR B

" Therefore; the Court finds that Ehe'CGSD'ﬁEted'*reasanﬁhly and*in'--cmrqnliaﬁcc'with applicable

laws in performing the OT evaluations. Most importantly; however, there is no evidence from which the

- Court could conchide that Sl hias suffered any edicational detriment or injury fromi‘any delay in the
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evaluation, or any conceivable need for wmpankatnry education. . As such, Petitioner’s request with
respect to the Occupational Therapy evaluation is denied.
90,
This Court concludes (1) that the CCSD complied with the procedural n.:quir-::ma.:ms of the IDEA
in accordance with p:al'! one of the Rowley test (458 U.S. 176 (1982)); and (2) that, in any event, no
procedural violation alleged by, denied him the provision of FAPE, .

Rowley Test — Part Twao:

Provision of Educational Benefits in the Least chtricth’c Environment.
91,
Part Two of the Rowley analysis requires the Court to determine whether the CCfil;J provided
4. with an IEP “reasonably calculated to enable him to receive educational benefits” in the least
restrictive environment, Rowley, 458 U.S, at 206-207. The Rowley Court held that school districts are
required to provide a “floor of op pc;rnmity," nat to “maximize” a disabled child’s educational potential.
02.

Least Restrictive Environment, The “least restrictive environment” (LRE) provision of IDEA
provides that students should be educated with non-disabled peers to the maximum extent appropriate,
Georgia Board of Education Rule 160-4-7-,01(1) defines “least restrictive environment” as the seiting in
which “students with disabilitics . . . are educated, to the maximum extent appropriate, with students
who are not disabled, and that special classes, special schooling or other removal of students with
disabilities from the regular education environment occurs only if the nature and severity of the
disability are such that education in the I{:gtﬂﬂ?’ classes with the use of supplementary aids and services

cannot be achieved satisfactorily.” Id., citing 34 C.ER. § 300.550(b)(1)-(2); see also Georgia Bd, of

- Bduc. Rule 160-4-7-.08 (1)(a). In this case, since the CCSD does not have its own public school
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program ot non-disibled three year!sld Students  within the dontinuim 'of services frovided dirédily by

the CCSD, @M. was in the least restrictive environinent. Likeviise, the IDEA- regulatioris d6 not
require that the CCSD develop a program for non-disabled three year-olds. 20 U.S.C. § 1415(a)[5]; 34

CER§7300.552, Noté (1999); It Letier fo Neveldine, 16 IDELR 739 (1990),'the U.S, Department of

“Edii¢ition’s ‘Office of' Special Education Programs noted that a’school district may meet its LRE

obligation by “locating its pr&schaﬂl progiam for disabled children within & regular elementary gchogl.”
In this case, not only was Sl s prd:g"i'h'm--'iﬁié regilar éléfiientary school, but the CCSD provided him
with regular’ ”‘h'f:-‘i”]ﬂflﬁiﬁi"i'fiés"-"th”’E"aﬁi‘éfp’:i'ﬁfh&ﬁ"-15 Hatld) Basis et pical iy aEéldping peers in the.
collaborative pre-K classroom, A
aege e g

T As of thé Tantidty' 28,2005, THP indbiling, W s faths belicved thal M ' who had rdéeived
ne' more ‘Lliri'ﬁ'{'f&'ight".:wt?ﬁfk's"hf"sf':m'i:iﬁs""in"Ms. Sitng”" cldssioom followinp ‘his Temioval fom a “régiilar
eiiication™ pldcemieht At S wid ot fepdréd to be'in A 'fégulir edlicatioh dlassrdom. [Sims,
Tr. 225-229; Ex. R-2, pp. I’;Huflg, 74]. Had he been placed in a regular education setting, S, would
fiot Hive had 'tﬁg ie:.u'zl‘ of attéfition and etigagbient availible it M8 Siffis" classtooi " Althongh @

1 oilkE fE o

v T I T ORI e M L at A E e kR P, T A N T T T NI U LT
wag making great progiess and was receiving mofd opportunitict 1 idleract with non-disabled peers, he

" WAK fot réady, By Earty ‘spring) to' trinkition filll- i GHio a repllar ddubbtion’ setting B dotitinied to

ried the stapport nd Sradelie of W, Sifns liivbet servibes elhssroom. ' STHs TH 16506611931-32,377-

" 7RI GivER e Paréhtd déiie for 8RSV 1¢:8h-ong sdrviEkind the CESTIY tedonable belieh that

' he'wds not reatly to futiétion' all day in d genieral edudation ¢lisstodm (even with sipports); this Chust

finds that the TEP tédm cortectly determined that Ms.'Sime® classiobn provided FAPE in‘the LRE, In

 considefing claiths ibout placeméit, the Court i§ reqiriréd 1o’ rersember thilt “ [4]n IBP'i§4 shlapishét] not

aretrospective. In'striving for “appropriatenéss” an IEP must take info fccoiilt what was, and was not,
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objectively reasonable when the snapshot was taken, that is, the time fhat the IEP was promulgated.’
Frank S. v, School Comm. of the Dennis-Yarmouth Reg'l Sch, Dist,, 26 F.Supp.2d 219, 226 n, 15
(quoting Roland .M. v.. Concord Sch, Comm., 210 F.2d 583, 992 (lst Cir.lQE?D}}.“‘. Mandy S. v.
Fulton County School District, 205 F. Suﬁp. 2d 1358, 1367 (N.D. Ga. 2000), aff’d 273 F3d 1114

(11th Cir, 2001)

. to Receive Educational Benelits,

L's IEP Was Reasonably Calculated to Enable
04,

As noted above, the second part of the Rowley test is that the IEP must be “rﬁasnnahly
caleulated” to enable the s’lmdent to receive “etiucaﬁunal benefits.” jfuwffry,. 458 1.8, at 206-207. A
school district is not required to “maximize” a disabled child's udﬁcatiﬂnﬂ potential, Id.

93, , :

In JSK v. Hendry County Sch, Bd,, 941 F2d 1563 (11th Cir, 1991), the 11" Circuit rejected the
argument that the IDﬁA obligates schools to provide “meaningful” eﬁucatinna] benefits. The court held
that school districts need: only provide “some” or “"adequate™ benefits, and to the extent thal
“meaningful” meant danything more than “some” or “adequate,” then school districts ‘-"-':E.'.I'ﬂ not required
to provide “meaningful” benefits. Id. at 1572. The JSK court cited its decisions in Drew P. v, Clarke
County Sch. Dist., 877 F.2d 927 (11th Cir. 1989), and Todd D. v. Andrews, 933 F.2d 1576 (11th Cir.
1991), in which it held that children must be provided only with a “basic ﬂﬁcﬁr of opportunity.” Id. The
JSK court confirmed that the decision in Drew P. was “based on whether [the student] was receiving
any educational benefits.” Id. (italics in original}. -

Th:;: JSK court set the benchmark for measuring “educational benefits” at the “basic floor of

opportunity,” which was discussed in Rewley, Id. Finally, the court held that if “the educational
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benefits are adequate based on swrrounding: and -supporting facts, []I)EA]-. requirements’ have been
satisfied.” "Jd: ' It continued, “While a trifle' might not represent ‘adequate’ benefits, see, e.g., J[J'ﬁr'f;*Z i
State Department of Education, 915.F 2diat 663 maximum improvement is never required, "Adequacy
mstbe'détérmhined on'd tastby cade hasis in light of theichild’ sindividuil Weeds,r T o™ o

Hven if the Court determined that the Respondent had the burden of proof o this issue, this
Court would find that4F.'s 2004-2005 IEP, as amended on January 28, 2005, was reasonably
calculated th provide adequate-¢ducatiohal benefitstd:Petitictien. The COSD providéd sipnificant gpecial
cf;lucﬂticm services to S, set appropriate and' measurable goals and demonstrated that 4. made
déadémic and behdvior gaing in the placement iﬂgﬁiﬂu'!ﬁim‘s' élagsfoom; i+ ooele B,

e e T ;.',- o ggl. ¢ ' iy s ey o R e AT

In light Of the infothiation‘availabléite (Hd CCSD av:thistime, ds to MK s level of: finctishing

and his needs, including information provided by S s parenis, this Court finds that the IEP and the

placetnent in Ms, Sims’ clddéioom were both reasonably calculated to provide' FAPE in thé. WRE and, in

fact, difl prdvidé sighifisane sduational bénefits, " oo n S aleriti s 20T R e
""s' Requests for Independent Educational Evaluations: - o0 0
i AL o R 5 Bt B '_g?_' JNETEY At be e '_..-":l‘-"."-ﬁ A ];j':-,-_';; o

BT l’?:titi‘eil_lér"k:untémis“‘ that ~theé: CCSD" réfiigéd to providé requested Independent Educational
'Ev-aluﬁﬁahé (IHE) relaling to'thé CCSD's'psychiclogictl and ABLLS: ‘Tn ordér to'trigger a'pdrent’s right
1o rﬂ’fﬁljest' an TEE; the ‘parént mitst identify di Eﬁalﬁaﬁdﬂ-ﬁ'dhﬂﬂcied'hjr!il;‘e schiobl sistein with which the
pérent disagl-eééi 134 CIFR§300.502, Once 4 pirent 'makes such & request, the school system® niust
either ensure that the TEE is provided at public expense ‘or initite a due process hearing'to prnvé-that its
“owh'evaludtion' wis approptiate. 34-C.F.R. § B00.502(b)(2): Clearly -impiicitu in' this langlage is the

asgumfition that the school system is informed as-to what evaluation is in' dispute and what is nature of
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the disagreement with the evaluation. As a procedural matter, Petitioner suggests that the CCSD failed
to cnmpll}r with the applicable regulations because it did not either fund the requested IEEs or initiate a
due pmcess.hearing.

The record in this case does not support a claim that the CCSD was unreagsonable in the timing of
its responses to Petitioner’s requests for IEEs, The parents requested the CCSD's psychological
evaluation on November 8, 2004, but failed to explain why they disagreed with the CCSD's evaluation.
(Dr. @k Tr. 1484-85, Ex. R-48, p.2-90]. When the CCSD System responded with a request for
clarification and additional information, the parents, rather than responding, elected to hire t}r. '
to perform a psychological evaluation, a summary of which they then delivered to the CCSD at the
January 28, 2005 IEP meeting. Upon prcscntutlir:m of Dr, -b evaluation, the CCSD reimbursed
the parents for its cost.

a8,
As to the request for an i]EE for the ABLLS, the parents made a written request for an ABLLS

IEE on January 30, 2005, simultaneous with the filing of their First Request. In that action, the parents

“alleged that they were seeking to contest the appropriateness of the CCSD’s ABLLS, but they

“subsequently dismissed that action and then filed this action, Under the circumstances, once the parents

had placed reimbursement for the ABLLS at issue, the CCSD had no reason to file a separate due
ﬁ1‘ncess request,

Petiﬁunef’s clai_m for an IEE for the ABLLS assessment must be denied for the following
additional reasons: (a) the ABLLS is not an “evaluation” under the IDEA, ﬁut an assessment used in the
preparation of a curriculumy; (b) there was no evidence of any disapgreement as.to R s ovel of
functioning in English in the educational environment, and thus the AELLS-c:unductad by the School

System was appropriate; and (c) his parents have not produced the report from the “indapgnddnt"
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i ABLLS conducted by gl and, thus have no basis for, claiming: reimbursement for,this
~ assessment from the CCSD. [Blake, Tr. 849-850, s, Tr. 1945-47] o The parents. purpose in
having SEEE. conduct an ABLLS as an IEE was apparently to try to demonstrate. that GIRIE could
dg;qcﬁain things at home in Mandarin that he.could not do,in school in English, Pefitioner has failed to
. demgnstrate hoyy this attempted assessment, even if it had been mmpI_;ate:j,. would be relevant o Sl s
-eligibility under the. IDEA or to programming,in the school environment,, Even assuming that, an, IEE in
- Mpndarin would have been, ﬂmn.tépriatmfur_--da‘-;ﬂlﬂﬂir.i&,a cuyximllunl,,;ﬂ%.ﬂéitiﬁn@r has failed to flcmon_si.rpte
Lautism, regardless of whether, he k_pgws;.a,.gpn;cp;,i_n,Mgndur_ip,. he,will Jylcgql,ﬁtgfrp‘lggqn ihe r.‘:,m1_c|up,l~, in
Fnglich.. [SNESRRGE, T 198687 Since the ABLLS was not even ayaiJable;as a festing instrument

in Mandarin, an ABLLS assessment in Mandarin is not required. [ . A T

Education with othei'istudents with Autism .
. Petitioper; further contends, i_haﬂ:,s_lmulld not:have begn; placedin a classroom: with piher children
. with autism becanse: he. allegedly learned. to, imitgle negative behavior, a.uc] he was Lr;pqapd”lu a

Ny

«dangerous environment; The evidence; does; pot support such.a conglusion. «Many, o (4 's described

- negative; behayiors pre-dated B 5 placement, in Ms» Sims. classtoom..and,. iy fact,  hig.. negative
g 1} } i Bal

behaviors at home and at h-wma the mtal}fqt for the parents’ referring G, 1o the CCSD, for
consideration..of, qpemnl education,eligibility.. .‘ 8 ‘hehaviors, rn],pruw.d whq],e in. Ma. Sims’
classroomy [Simsy Tr, 164-166): - As,to specific behaviors allegedly, ;-]ﬁaqu bg.r' R in Ms.;Sime’

classroom, the testimony established that he-did not exhibit those behaviors in the school environment,

'\ [Sims, Tr.«182-183; 220,.298-299].  While WP, may, have exhibited certain, negative, behaviors at

- home; as testified to by his parents, one. cannot reach the, conclugion, based .on the evidence, that those
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behaviors were learned at school, One typical characteristic of children with autism is that the behaviors
do not generalize across environments, The consensus of the experts is that it would be unlikely that

@ vould abserve behavior at school, not engage in it there, and then engage in the behavior at home,

(@ Tr. 578-79). Dr. 8w, who served as the interpreter when SR vas administering the

ABLLS to @, in the home environment, saw Sl cvery two weeks and the only time she éaw the
described negative behaviors was during the ABLLS testing conducted by Sy Gl (W@, Tr. 1552-
54, 1562-63]. This strongly suggests that Wl was responding to the stress of testing by an unfamiliar
person, not that he v;fus; engaging in imitative behaviors. .

100,

The Petitioner’s clairlns tht GE. was in a dangerous environment in Ms. Sims’ classroom and
cited stacked chairs :1.5'. an example of the danger. The Petitioner’s claim is deemed to llJi.: unfounded. The
classroom had an extremely small teacher/paraprofessional to student ratio and the teachers were well,
trained. Although Ms, Sims found the stacked chairs posed no danger to the children, she moved the

chairs at the.parents’ request. [Sims, Tr. 175-176, 179-182]

Progress in the Home Environment is Not Required for FAPE

101.

It is undisputed that Wl was not functioning successfully in the educational environment at-
Ml prior to his enrollment in the CCSD. Indégd, it was largely his i_IlEllJPl‘UpJ‘i.:ltE behaviors that
prompted the ijatcnts’ referral of (R for special education services, WMl s parents contend that
SR conlinued to have problems at h{:;mr: and that the CCSD was required to correct Lht':ﬁ:ﬂ behaviors
outside the school environment, In Devine v, Indian River County School Bd., 249 F.3d 1289 (11" Cir,
2001), the parents; expert suggested that progress cutside of the school environment was necessary for

FAPE. The Court rejected this position, noting that “this circuit has specifically held that generalization
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[IDBA] or Rowley. JSK, 941 F2d at 1573, d, 249 R 3dt 1293,

Abey received, ..,

. a6x0ss, seftings is;not required to show an educational benefit. ,'If “meaningful” gains across seftings

INeans more, than making measurable and adequate gains in the classroom, they are not, required by

Sy N e e o RTINS Er e B e g

102,
Pr:titir:rm}* contends that the CCSD did not proyide sufficient pat;::nllall_trﬂjning_, but this claim fails
for geveral reasong. Dr,__.I_-l:rrn‘fidarj._p;orq__]:r_arm.l_t training tgl-l’;g_ _}Iggu-f.;mgfl ,t.h.m?- was typical, [-,
Tr. 595-96]. Parental training is not an absolute reqpirement, for, EVELY. Shild, hlﬁl a related, seryice

offered by an IEP team. Under the standard set forth in Devine and JSK, the CCSD is not required to .

provide a benefit outside the educational environment. Thus, parental training is required only if, and to

the extent, necessary for.a child to make progress at school, The Court finds, not, only: that S, made

progress on his goals and objectiyes and. regeived FAPE, but also, finds, that the QCSD has met its
obligations, if any, with respect to, parent training, By -hprji_EGt_iﬂﬁﬂ. when the parents, withdrew Wl
from the CCSD, SlR.’s father had sufficient training in ABA 50 that he was, able to tran, as an aide, an
otherwise untrained p{,rlsgnwhnfﬁ;:omp'lmcﬁ'm“‘t [Dr. W Tr. 1440-1442]

Accordingly, there is no basis for cmmfﬁding th,q.fc-'s parents required any training beyond what

ey A I [ ST R R Y S Y VS LT T TN A e [P U IR} T ey

AP e

vy o Rarents’ Request for Reimburscment for S , ., .
oo .':' { _]-.{?3'-- 3 Ly ! . Lt L W el SFT B O A
. As discussed in Burlington, and City, of  Florence, reimbursement for a unilateral private

placement is appropriate only where the trier of fact determines both (1) that the School District has not

proyided the, child with FAPE; and (2}_ ,t.hati?ﬂ]:ﬁ.:!,ﬁr_]_i_lat?[ﬁl_pl.'l:}‘;altﬁ placement, provided the child with

. academic benefit. This Court has already determined that the School District’s IEP provided WHlB. with
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FAPE, so the parents’ request fo; reimbursement is denied on that basis alone, Ewven if the Courl were
lo reach the question of the appropriateness of the unilateral placement at <. S the Petitioner’s
request i:ﬂr reimbursement wonld be denied since the program was not reasonably calculated to address
. ‘s nceds as a child with autism, @R’ aide at Sl @ had no formal training in autism and
she only received training from SElR.'s father. Her primary duty was to serve as an interpreter, [Dr. Wl
Tr. 1439-1440] Nor was there any evidence that any ofi i staff had any training in educating

students with autiam,

Parents’ Request for Reimbursement for GE——"mm,

104,

Petitioner claims that 4l benefited from services privately provided by Sl @il in

Mewnan, Georgia, in January 2005 and that the District slmuid be required to reimburse the parents for
the cost of such services. Tirst, it is undisputed that s parents unilaterally chose to send Sl to
Sy @l in January 2005 at a time when the District had been conducting and was ]Jruijnl'Illg to
meet to discuss its own O.T, evaluations. The ]J_'jstrict*s evaluations, including one by an independent
0.T. trained to administer the Sensory Integration Praxis Test (“SIPT™), did Innt suggest significant
sensory issues or recommend the Ty SMER program. [Ex. R-12, R-13]. Likewisc, s
parents presented no any scientific evidence in support of the effectiveness of the gy Wiy
program. The undiﬁputf:fi- evidence is that there is no scientific support or a research basis for such
therapy. [Dr. @ Tr. 1508-1509].
l0s. _

In addition, Ms, Willesm reported behavioral problems in the home environment after Wl went

to Sensory Learning Program (“SLP”). [Sims, Tr. 501-03]. By contrast, S was performing well at

school. His behaviors had improved greatly as evidenced not ony by testimony of Ms. Sims, but also

47




by, the fact that he was able to ,attend and successfully complete ,Dr. Bl psychological

recoverable under JSK and Devine,.

_evaluation, SR was not exhibiting interfering behaviors in the school environment that would justify
a.need for the SLP. Finally, to the extent that, the. SLE, arguably, resulted in benefits in the home

. epvirgnment, such benefits were.mot requirgd.to provide FAPE and, as such,, reimbursement is not

~No Evidence Supporting a Claim for Compensatory Educationﬁervi;es.s., :
106, PRy Pt A
The Court finds that the, CCSP provided . ith FARE,dyring the relovant period. However,

even if it had not, Petitioner has neither quantified any alleged educational harm from any of the School

System'’s alleged failures to provide FAPE, norproyided-any.gyidence as-to the nature of compensatory

Jseryices, that would be, appropriste. . As the United, States District, Court, for, the. District, of Columbia

recently stated, ir_x,-!ﬁ%s‘-'fm.-#iﬁmi@:r of Calyrmebia, 401 K. 3d 516,(D.C. Cire, 2005), compensatory, seryices

.eannot he awarded absent;such information. . In Reid, the, Court rejected, as /fmechanical,” an award of
R hoyr,; of serviges . for, eagh .-i’rf?!.lﬁ.Jﬂ%?.-.:Fllﬂ.‘j had, not: received FAPE,  stating. that, ;;the ultimate

[egmpgpsatory] . award) must-be reasopably; calculated 1o, ;I:r\rt:;fflid.r;l.lh-e.lipqiuclt},tilgqallg benefits, that likely

_would have acerued from special education servicgs the School Listriet should have supplied in the first

«place,”, 1d, at 524, (The court made; clear that,the “inquiry must be qualifative, fact intensive, and aboye

.all, tajlored fo the unique needs,of the disabled student.}” Braham v. District of Columbia,, 427 F, 3d.7, 9

i O Ee T ey R

(2005), citing Reid, 401 F. 3d at 524, : NS A e

It is not sufficient for a Petitioner to present.a series of purported technical violations, but the

Petitioner must demonstrate that these alleged violations denied Petitioner of FAPE and that the

__,-prP-]:;PSf’fﬁ,»Eﬂ:rﬂp'?"ﬂsﬂ’mrj'_se_wiqqa arg aciually designed to compens ete Pefitioner -fortlﬂllq denial of FAPE,




——rm

not merely to provide “some benefit.” Reid, 401 F. 3d at 525, There is no evidence to support an award

of compensatory education services.

IV, DECISION

For the foregoing reasons, the Petitioner’s request for relief, as to all issues, is DENIED,

SO ORDERED, this

CHRIS A. FOSTER :
ADMINISTRATIVE LAW JUDGE
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