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THE STATE BOARD OF EDUCATION, after due consideration of the recor d

submitted herein and the report ❑f the Hearing ❑fficer, a copy of which is

attached hereto, and after a vote in open meeting ,

DEIE'MIINES AND ORDERS, that the Findings of Fact and Conclusions of

Law of the Hearing Officer regarding the merits are made the Findings of Fact

and Conclusions of Law of the State Board of Education and by reference are

incorporated herein, an d

DETERMIIVES AND ORDERS, that the appeal of the decision of th e

Cvinnett County Board of Education herein appealed from is hereby sustained .

Mr . Temples was not present .

This 9th day of January, 1985.

L4RR.YSTER, SR .
Vice airman for Appeals
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PART I

SUMMARY OF APPEAL

This is an appeal by James Litchfield, George Wilson an d

Christine Winoker (hereinafter "Appellants") from a decision of

the Gwinnett County Board of Education (hereinafter "Local Board")

removing the book Deenie, by Judy Blume, from the Gwinnett County

elementary schools . Appellants desire the decision of the Local

Board be reversed or, in the alternative, the case be remanded

to the Local Board for reconsideration . Appellants contend that

the Local Board took no evidence, that the burden ❑f proof was

not met by those who wanted the book out of the library, and

that the Local Board's decision was arbitrary, capricivus, and

an abuse of discretion . The Local Board contends that the Appel-

lants have no standing to appeal the Local Board's decision and

that, even if they did, the decision of the Local Board was

supported by the evidence, no procedural objections were raised



below and, therefore, none can be raised on appeal, that the issue

of removing a book from elementary school libraries is not a ques-

tion or controversy involving school law, and that the State

Board lacks the power to remand the decision to the Local Board .

The Hearing of .fi.cer recommends the decision of the Local Board be

sustained .

PART II

BACKGROUN D

The Local 8aard has adopted a policy regarding the instruc-

tional materials used in the system . The policy provides a pro-

cedure and forms for objecting to materials which are in the

library . ❑n May 21, 1 985, Teresa F . Wilson filed a complaint

regarding the bvok Deenie , written by Judy Blume, which was in the

library at her daughter's school . Mrs . Wilson's complaint was

that the book contained language which was inappropriate due to

its sexual nature . She requested the book be withdrawn from al l

students .

Pursuant to the policy, the local school media committe e

met to hear Mrs . Wilson's complaint . After listening to her

abj ect ians , the school media committee voted to remove the book

from the elementary school where Mrs . Wilson's daughter attended .

Mrs . Wilson appealed that decision on June 19, 1985, and was

joined by two other parents, Debbie Gower and Diane Irizarry .

They requested that Deenie be removed from all Gwinnett schools .

Consistent with the policy, a Lvcal. System media committee met

to consider the appeal . After hearing the statements of thes e
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three parents and others, both for and against the book, and

considering professional recommendations, the system media com-

mittee decided not to take any removal action . Mrs . Wilson,

Mrs . Gower and Mrs . Irizarry then appealed that decision to the

Local Board .

The Local Board voted in open session at its regular

meeting on August 20, 1985, to hear the matter at a specially

called meeting to be held on August 27, 1985 . Mrs . Wilson, Mrs .

Gower and Mrs . Irizarry were notified of the hearing by letter .

A local newspaper in Gwinnett County published an article which,

in explaining the actions taken at the August 20, 1 985 board

meeting, stated that the Local Board agreed to hear a decision

by the school media committee to keep Deenie on the library

shelves after objections had been raised concerning sexual topics

in the book . Additionally, a notice was posted on August 26,

1985 , that a hearing would be held concerning Deeni e and a

recorded telephone message that a hearing would be held on August

27, 1985 regarding Deenie played at least the evening before the

hearing .

At the hearing, the Superintendent explained that each of

the Local Board members had read the book in its entirety and

would consider the objectionable language in light of the age

and sophistication of the students, the closeness of the relation-

ship between the specific techniques used and some concededly

❑alid educational ❑alue, and the content and the manner of pre-

sentation . Citizens were then given the opportunity to spea k
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ior and against the hao ic . At the en~ of the ilear .ing , the members

of the Local Board voted to elimi nate th e book from the system's

elementary schools .

on Sep t ember 25, 1985, Appellants filed a motion for recon-

side rat i on and a not ice of appea l to the State Board o f Education .

The notice of appea l was filed w i th the i ntent i on ❑f protect i ng

Appellants' rights to appeal in the event the motion for reconsi-

derat ion was denied by th e Local Board . The Local Board declined

to reconsi der the mat t e r and processed the appeal as required by

O .C .G .A . § 20- 2 -116 0 . Appellants had not attended the August 27,

1985, hear i ng . I n addition, Appellant Winoker does not have any

children in elementary schoo l .

PART IIT

DTSCUSSID N

Appellants are not aggrieved parties within the meaning

of O .C .G .A . § 2 0-2-116 0 and, thus, have no standing to appeal the

decision of the Local Board . D . C .G .A . §20-2-- 1 1 60 authorizes

"any p arty aggrieved by a decision of the local board rendered

on a contested issue after a hearing" to appeal therefrom to the

State Board of Education . It also states in similar language

that "any party aggrieved by a decision of the State Board of

Education may appeal from the State Board of Education's decision

to superior court ." While the word "party" is not further defined

in the statute, it is generally understood that a party is one by

or against whom a suit is brought . None of the named appellant s
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in this actic7n b roughfi the action bel .-)w , nor was Lhe action

brought aga i ns t them . Additionally, none of them was in atten-

dance at the hearing . As the Local Board no te s i n its b rief, i f

Appellants have stand i ng to appeal under the language of ❑ .C .G .A .

§ 2 0 - 2 -116 0 , then any c itizen of Gwinnett County would sim i larly

be able to argue they had standing to appeal the decision of the

State Board of Educat i on to the Supe r ior Court, whether ❑r no t

they were i nv ol ved in the hear i ng before the Local Board or the

appeal to the State Board of Education . Also, i n any instance

where a local board of educat ion made a decision under O .C .G .A .

§20-2--115 0 which impacted upon the c i tizens of t he county, the

right to appea l c ould be he ld in the hands of whome ver f irst

appealed rather than the parties who took the initiative to seek

t he Local Board hear i ng in the first place . The Hear i ng Officer

does not bel i eve the statut e intended such results .

Appellants contend that, if the y are not entitled to appea l

the in itial decision ❑ f the Local Bpard, they should be entitled

to ha ve the State Board of Education remand the case to the Loca l

Board for failure of the Local Board to grant Appellant's Motion

for Reconsideration . Appellants argue that they had no notice

of the hearing before the Local Board and that the State Board

appeals policy expressly provides for reconsideration by the

Local Board when citizens are not present at the meeting in

which a decision is made about which the citizens complain .

However, the facts ❑ f this case do not warrant a finding

that the Local Board was required to reconsider its decision .
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The facts show that the Local Board provided a legally sufficient

notice of its hearing and that, further, the hearing was even noted

in the local newspaper . To require more would possibly mean that

each citizen would have to be specifically notified . The Local

Board is not required to go to such extremes . The notice provided

was reasonable under the circumstances . Additionally, the hearing

below was not a hearing of the nature considered by the State

Board of Education in policy BCAEA for reconsideration . That

policy intends to authorize reconsideration in instances where

citizens have not had the opportunity to contest an issue before

the Local Board . In the present case, the Local Board provided

citizens the opportunity to argue for and against the book .

Thus, afu2l opportunity was afforded Gwinnett citizens with

respect to the issue and it need not be reconsidered by the

Local Board .

Even if Appellants had standing to appeal, the decision

of the Local Board should be sustained on the merits . Appellants'

first contention on appeal with respect to the merits of the

decision is that there was no evidence to support the decision

of the Local Board . This argument is based on their contention

that the State Board regulations on the conduct of a hearing were

not followed in that witnesses were not sworn and subject to

cross-examination, a written statement of contentions was not

filed two days pri o r to the hearing, and no evidence was formally

received by the Local Board .
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The failure of the Local Board to follow the procedures

set out in State Board Policy BCAEA does not, under the facts

of this case, warrant reversal . Appellant is incorrect in

stating that a written statement of contentions was not filed two

days prior to the hearing . The petitioners in the hearing below

filled out the required forms to contest the use ❑f the book

and even went so far as to list the pages which had, in their

opinion, objectionable language . The fact that no witnesses

were sworn and subjected to cross-examination is not reversible

error because no one at the hearing objected to the procedure

used and because the statements received were more in the nature

of argument than evidence . Evidence was presented in that the

book itself was read by all Local Board members . The Local Board

stated at the outset that they had read the book and no one

❑bjected to proceeding on that basis . Local board hearings are

not required to be held with all the formality of a trial in the

courts ❑f this state or nation . Previously, the State Board

has addressed the issue of failure to follow the formal procedures

set out in State Board Policy BCAEA . See, Concerned Cftizens

Against School Site ❑ . Cobb Cnty . Bd . of Ed . , Case No . 1 985- 8 .

While it was noted in that decision that failure to follow those

procedures could subject a Local Board decision to reversal, it

was also stated that "proper objections would have had to have

been made at the hearing regarding the alleged improper proce-

dures ." This is consistent with the requirement that only issue s
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raised and decide d a t hear ings before local boards may be raised

on appeal before the State Board of Education under D .C .G .A .

920 -2-1150 . See, Shar}sle~r _ v . Hall Cnty . Bd . o f Ed ., 25 1 Ga . 54

(1983) ; Owen ❑ . LoncL Cnty . Bd . of Ed ., 245 Ga . 647 ( 198 0) ; Boney

❑ . County Bd . of Ed ., 203 Ga . 1 52 (1947) . Thus, Appe llants' fi r st

conten t ion does not warrant reversal of the decision of t he

Local Board .

Appellants' second contention wi th regard to the merits

❑ f the d ec i s i on is t hat the Local B oard failed to consider i t s

own criteria with regard to objections to library media in making

its decision . Appellant argues that the Local Board established

criteria to be used in addressing complaints about books and the

media committee used the Local Board's criteria . Under those

criteria, the media committee considered the book proper for

elementary school students . Appellants further argue that none

of the witnesses discussed the book in relation to the Local

Board's criteria and, thus, the petitioners failed to carry their

burden of proof before the Local Board and the Local Board ignored

its own criteria, which made its decision unfounded in fact,

arbitrary and capricious, and an abuse of its discretion .

Appellants' second contention also does not demonstrate

that reversal of the Local Board's decision is warranted . it

is true that the Local Board established criteria to be considered

in deciding complaints raised about library books and that the

media committee considered these criteria in maicin ❑ its decision .

However, the Local Board is not required to follow the decisio n
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of the media c :D~riirkzi i:rLe . The Local Baard is the body which is

charged with the responsibility of making final decisions within

the local system regarding the control and management of the

schools . Ga . Const . art . 8, §5, 112 (1983) . At the beginning of

the hearing, the Superintendent, on behalf of the Local Board,

read the Local Board's criteria, and stated that the Local Board

would ?nake its decision based upon the criteria . There were

statements made, and at least one book review indicated, that

Deenie was better suited for junior high aged students than

elementary school students . Although the Local Board member s

did not clearly indicate their reasoning in their decision,

their decision reflected consideration of the age and sophisti-

cation of the students . Apparently, the Local Board members

felt, based on the age and sophistication factor, that the book

was not educationally suitable for elementary school students .

While findings of fact and conclusions of law would have assisted

the reviewer and others reading the decision in understanding

the basis for the decision, local boards are not required t o

make findings of fact and conclusions of law when issuing

decisions . Kelson v . The Board of Public Education for the Citv

of Savannah and the CountyafChatham , Case No . 1 982-1 5 ; Hicks

v . Dougherty Co .Bd .of Ed ., Case No . 1980-3 0 ; Wright v . Dodge

Co . Bd . ❑f Ed . , Case Na . 1978-4 . See, also , Ransum ❑ . Chattooga

Cnty Bd . of Ed ., 144 Ga . App . 783 (1978) .

In light of the above discussion, it is unnecessary to

address the Local Board's arguments that the issue of removing a
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boo}; from e Z emenf:ary scilool libraries is not aquesl ion or contro -

versy invo lving school law and that th e Sta te Board o f Educatio n

lacks the power to remand the decision to the Local Board .

PART I V

RECOMMENL]ATION

Based upon the foregoing discussian, the record presente d

and the briefs and arguments of cQUnsel, the Hearing Officer is

of the opinion the Appellants have no standing to bring thi s

appeal and the State Board of Education should dismiss the appeal .

In the event the appeal is not dismissed, the Hearing Officer is

❑f_ the opinion there was evidence to support the decision ❑f the

Local Board and the action of the Local Board was not an abuse

of its discretion and the decision should be sustained . The

Hearing Officer, therefore, recommends the appeal b e

DISMISSED .

L . 0 . BUCKLAN

D STATEHEARING OFE'TCE R

_J.0-
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