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DECISION

This is an appeal by Johnny M . (Student) from a decision by the Burke County Board of
Education (Local Board) to uphold the decision of a Student Disciplinary Tribunal to
permanently expel him after finding that he deliberately pushed a teacher and broke five of her
ribs . The Student claims he was denied due process because the Local Superintendent improperly
influenced the Student Disciplinary Tribunal , improper hearsay evidence was admitted , he was
not notified that he could be permanently expelled for his actions , and permanent expulsion is
not authorized by Georgia law . In addition , the Student claims that the punishment is too harsh
and disproportionate to the offense . The Local Board ' s decision is sustained .

On October 19 , 1995 , the Student, who is 13 years old , deliberately pushed a teacher into
a bookcase after he became angry with a recommendation she made in a disciplinary ma tter . Five
of the teacher 's ribs were broken and she was hospitalized for several days . The incident
occurred at the alternative school , where the Student had been assigned because of a previous
incident .

A Student Disciplinary Tribunal met on December 14 , 1995 , to consider the case . Before
the hearing, however , the Local Superintendent issued a statement to the local newspaper and
said that he expected the Student to be perm anently expelled.

When the Student Disciplinary Tribunal hearing beg an, the Student moved to recuse the
Tribunal members because they had all read the Local Supe rintendent 's statement. The Tribunal
members , however, testified they could conduct a hearing and make an independent decision
based upon the evidence presented . After hearing the evidence , the Student Disciplinary Tribunal
voted to permanently expel the Student from the Burke County Schoo l
System . The Student appealed to the Local Board , but, on January 9 , 1996 , the Local Board
upheld the Student Disciplinary Tribunal 's decision . The Student then appealed to the State
Board of Education.



The Student claims he was denied due process because the Local Superintendent
prejudged the case and the Student Disciplinary Tribunal members were aware that the Local
Superintendent wanted the Student expelled . As a result , the Tribunal members were biased to
permanently expel him .

At the beginning of the hearing , the Tribunal members were questioned about their
knowledge of the Local Superintendent 's remarks and whether they could make an independent
decision. The Tribunal members testified they were aware of the newspaper article but they did
not feel any pressure to decide the case in any way and would be guided by the evidence . The
Student did not present any evidence of actual bias .

The Student argues that even the appearance of bias is sufficient to require recusal , and
such an appearance exists because of the Local Superintendent ' s statements and knowledge of
the remarks by the Tribunal members since they would not do anything to offend their superior .
While we find it regrettable that the Local Superintendent made public remarks before the
hearing, we do not find , in this inst ance , that the remarks resulted in any bias on the part of the
Tribunal . If, however, there was even the slightest evidence that any of the Tribunal members
felt any apprehension whatsoever , then we would have to conclude that the hearing was biased .
Such evidence does not exist in the inst ant case .

Appellant's remaining arguments were made in Madison L. v. Burke Cnty. Bd. ofEduc.,
Case No . 1995-50 (Ga . SBE , Mar. 14 , 1996), where we upheld the Local Board 's decision.
Madison L. is controlling and we find no merit to Appellant 's remaining arguments .

Based upon the foregoing, it is the opinion of the State Board of Education that the
Student was not denied due process and the Local Board ' s decision was within its authority .
Accordingly, the Local Board 's decision is
SUSTATh4ED .

This 9th day of May, 1996 .

Ms . Barbara King , Mr. Dick Owens , Ms . Julie Keeton , Mr. Walt Sessoms and Mr. Ed Floyd
were not present .

Robe rt J . Brinson
Vice Chairman for Appeals
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